United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


NO. 22,596 


tes Court of Appeals 


IN THE for the District of Columbia Circuit 


UNITED STATES COURT OF APPEALS FILED sun 75 1969 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SMe ern 


— CLERK 


TEXTILE WORKERS UNION OF AMERICA, AFL-CIO, 
PETITIONER 
v. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


ON PETITION TO REVIEW AND SET ASIDE A 
DECISION AND ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


JOINT APPENDIX 


ARNOLD ORDMAN PATRICIA EAMES 
General Counsel General Counsel, 
Textile Workers Union of America 
DOMINICK L. MANOLI 99 University Place 
Associate General Counsel New York, New York 10003 


MARCEL MALLET-PREVOST J. ALBERT WOLL 
Assistant General Counsel 736 Bowen Building 
815 Fifteenth Street, N.W. 
FRANK H. ITKIN Washington, D. C. 20005 
MICHAEL F. ROSENBLUM 
Attorneys THOMAS E. HARRIS 
815 Sixteenth Street, N.W. 
National Labor Relations Board Washington, D. C. 20006 


Attorneys for 
Textile Workers Union of America 


Page 

Chronological List of Relevant Docket Entries ....cecccccccccccces JA-1 
DecuSEOmandlOrder <ciccicicicciceicicieicicieicicjojeeicicicicieleicicjeiccieicicielsicisiciciciciciciee TA=s 
Trial Examiner's Decision ....-ccccccccccccccccccccocccoccesscccce JARMT 
General Counsel's Exhibit No. 1(a) ..ccccccccccccccccccccccccccess JA-28 
NCC aaroictatcletcieicielalefelciaieieielcieisielerelcteteieieien TAH OO 
MGM E  elejoielejelotelotelateleteletelatereleieleleleloterelcieier Fam Ser 
Msi ore cloieieleleteicieteletsioleieteieleleicieiciareisieleiee TASS 

NC) iofolcdeicicicleleleleicicietlelelelcicieieieieiereioreleten VASAS 
5 erccccccccccccccccccccccccoccce JA-GS5 


TESTIMONY 


Jack Rubinstein 


Direct Examination ...cccccccccccccscccccercssecees JAG6 


Helmut Hernsdorf 

Cross Examination ....ccccccccccccccccccccceccceses JA=53 
Irving Huchson 

Direct Examination ste vceceeeeeeeccccencceeceeveeee JAR57 
Sy Cohen 

Direct Examination 2. .ccccccccccccccccccccccccccces JAWS 
Walter Derse 


Direct Examination ..cccccccccccesccccccccccccevcce JA-66 


CHRONOLOGICAL LISI CF RELEVANT DOCKET ENTRIES 


11.4,65 
1.31.66 
2.10.66 
3.22.66 
3.23.66 


3.29.66 


3.30.66 


3.31.66 
4.8.66 


4.25. 66 
4.27.66 
4.28.66 
5.9.66 


5.19.66 
5.20.66 


5.31.66 


7 Petitioner herein, was Charging Party befora the Board. 


JA-1 


In the Matter of: Textile Workers Union of 
AFL-CLO 


Case No.: 2-=CA-10823 


Charge filed 


Complaint & notice of hearing, dated 


Respondent's answer received 


Respondent's demand For bill of perticulats, received 
Respondent's lette> request postponement of hearing, dated 


General Counsel's opposition to motion and bill of particulars, 
dated 


Order rescheduling hearing, dated 


General Counsel's letter advising that Gereral Counsel will 
move to amend complaint, dated 

Trial Examiner's denying Respondent's motion for bill of 
particulars, dated 


Respondent's teletype requesting postponement of hearing, dated 


Order rescheduling hearing, dated | 

1/ 
Petitioner's motion for reconsideration, dated 
Amended complaint and notice of hearing, dated 


Respondent's answer to amended complaint and tTequest for bill of 
particulars, received 

| 
General Counsel's opposition to notion for bill of particulars, 
dated 


| 
Trial Examiner's order denying Respondent's request for bill of 
particulars, dated 


6.7.66 
7.1.06 


9.22.66 


11.28, 66 


12.7.66 


10, 21.68 


10.25, 68 


12.18.68 


Hearing opened 
Hearing closed 
Trial Exaniner's Decision issued 
Respondent's exceptions received 


General Counsel'’s answering brief to Respondent's exceptions, 
received 


Decision and OrJer issued by the National Labor Relations 
Board, dated 


i/ 


| Petitioner's metion for reconsideration and request for 


oral argument, dated 


Board's Order denying motion for reconsideration and request 
for oral argument, dated 


| 
173 NLRB No. 30 D-9521 
Port Jervis, N.Y, 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


ARTEJK F. DERSE, SR., PRESIDENT, AND 
WILDER MFG. CO., INC. 


and 


TEXTILE WORKERS UNION 
OF AMERICA, AFL-CIO 


DECISION AND ORDER 
On September 22, 1966, Trial Examiner Lowell Goerlich isisued his 
| 


Decision in the above-entitled proceeding, finding that the Respondent Company 


had engaged in and was engaging in certain unfair labor practices res recommending 
that it cease and desist therefrom and take certain affirmative action, as set 
forth in the attached Trial Examiner's Decision. The Trial beanie also found 
shat the Respondent Company had not engaged in certain other alleged unfair 

labor practices, and dismissed the complaint as to these silegatsonee Thereafter, 
Respondent filed exceptions to the Trial Examiner's Decision and a! | Supporting 
brief, and the General Counsel filed a brief in support of the Trial Examiner's 


Decision and an answering brief to Respondent's exceptions and briet.. 


The Sete reviewed the rulings of the Trial Examiner nade at 
the hearing and finds that no prejudicial error was committed. The rulings 
are hereby affirmed. The Board has considered the Trial examiner's Decision, 
the exceptions, and the briefs, and the entire record in this ee hereby 


&copts the findings, conclusions, and recommendations of the Trial Examiner, 


only to the extent consistent herein. 


As the Trial Examiner found, on the morning of October 12 


» 1965, 
Union representatives Cohen and Hissam met with Walter Derse, secretary and 
general manager of Respondent Company, claiming to represent a majority of 
its production and maintenance employees and made a demand that ehalicompeny 


| 
recognize the Union as the bargaining agent of these employees. The three men 


went into Derse’s office whereupon Cohen repeated the demand for recognition 
ane thrust 11 signed authorization cards in front of Derse. Derse replied 

that the Company was a corporation and he had no authority to ness the demand. 
37 Pursuant to the provisions of Section 3(b) of the National Labor Relations 
“Act, a8 amended, the National Labor Relations Board has delegated its 


powers in connection with this case to a three-member panel, 
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Cchen continued to prese for an answer anc Derse replie2 that the officers 
a 
of Respondent Company! wosid meet the next night and that the Unlon would 
have en angwer on she cay following. 
The testimony is disputed as to whethe> ar not Deree examined tie 
cards. Derse testified that he did not pick up the cards, but that he 
3/ 
shoved them aside and jsaw some signed cards and some biank cards. Cohen 
testified that Derse went through the cards and was scrutinizing them throughout 
the corversation. Hissam testified that Derse picked up th: cards and went 
through them one by one. Based on credibility resolutions, the Trial Examiner 
found that Derse did examine the cards. We find no reason to overturn the Trial 
Exsminer's finding on thiz point. 
Shortly after the conversation that same morning, the il employees 
6! 
who hac signed cards stopped work and set up a picket line. Tor 
approxinately 8 months at least some of the employees continsed to picket 
Respondent's plant. 
Or October it, the officers of Respondent Compeny 2id s meeting 
and came to a decizion thst the Union did net represent a majority of its 
employees based on Derse's etatement to his fellow officers that the Union 
5/ 
had 10 or 11 cards and, Respondent had 30 employees. They ther. decided to 
retain labor counsel. Om October 25, Union representative Rubenstein asked 
Derse if he hed made a decision. Derse replied he had no comment to make 
ane handed the representative a slip of paper with the name of the iabor 
Deree’s two brothers and his father own all the stock of Respondent Company 
and ere its officers. 
Cohen testified that two blank cards were included becavse two employees 
indicated that they were going to sign, but the Union hadn't ae yet 
obteinec their sigrstures. 
Two more: employees, signed authorization cards and joined the picket line 
the next day. 
Tze Trisi Examiner found thet the appropriate unit consisted of 18 employees 
and that on October 12 Respondent Company knew that the Union represented 
a% uncoercec majority of its employees in a unit appropriate for the pur- 
Foses of collective bargaining by reason of Derse’sa examinetion of the 
snicn euthorization cards and because the officers of Respondent Company 
observed and knew that a majority of ita employees in such a unit had ceased 
work and were on a peaceful picket line patrolling the Company's premises. 
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counsel on it. Rubenstein contacted the Respondent's attorney /on October 27, 
and was told that the attorney had received no instructions from his client. 
| 


The Union subsequently renewed its bargaining requests, but heard nothing 


further from Respondent. | 

The Trial Examiner found that the Union's majority status was 
proved when the Union, on October 12, presented Respondent vith signed 
authorization cards from a majority of the employees in the unit and those 
employees struck and commenced picketing upon Derse's failure to grant the 
Union's initial demand. Ina the circumstances, the Trial Exentder further 
found that Respondent could not have had a good-faith doubt of the Union's 
majority status and, therefore, that it violated Section 8(4)(5) of the Act 
by its failure to recognize the unio». We do not agree. | 

The Board has made clear that to establish that an eaployerte 
failure or refusal to grant recognition to a union on the basis of a card 
showing violates Section 8(a)(5), the General Counsel has the burden of 
proving not only that a majority of employees in the appropriate unit 
designated the Union as their bargaining representative, but also that the 
Employer in bad faith declined to recognize and bargain with the Union. This 
is usually based on evidence indicating that the Employer has completely 
rejected the collective-bargaining principle or seeks to gain time <a 
which to unlawfully undermine the Union and dissipate its majority. 

In the present case, however, there is no showing whatsoever that 
Respondent had rejected the collective-bargaining principle or ungeges in any 
interference, restraint, or coercion of employees to undermine the Union. Nor 
does the record show that Respondent has engaged in any other conduct which 
would prevent the holding of a fair election. We conclude, therefore, that 
the record does not preponderantly establish Respondent's bad faith in refusing 


to recognize the Union, and we shall dismiss the complaint. 


6/ Joy Silk Mills, Inc., 85 NLRB 1263, enfd. 185 F.2d 732 (C.A,D.C.), Compare, 
however, Snow & Sons, 134 NLRB 709 enfd. 308 F.2d 687 (C.A.9). 
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ORDER 
Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders that the complaint 
hevein be, and it hereby is, dismissed in its entirety. 


Dated, Washington, D.C. 


Gerald A. Brown, 


Howard Jenkins, Jr., 


Sam Zagoria, Member 


NATIONAL LABOR RELATIONS BOARD 
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UNITED STATES OF AMERIGA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


| 
ARTHUR F. DERSE, SR., PRESIDENT, AND 
WILDER MFG. CO., INC. 

| 
and Case No. 2-CA-10823 


TEXTILE WORKERS UNION 
OF AMERICA, AFL-CIO 


Raymond Green, Esq. and Winfred D. 
Morio, Esq., of New York, N.Y., 
for the General Counsel. 

Joseph S. Rosenthal, Esq., of 
New York, N.Y¥., for the Respondent. 

Jack Rubenstein, of New York, N.Y., 
Sy Cohen, of Hudson, N.Y. and 
William Hissam, of Matamoras, Penn., 
for the Textile Workers Union of 
America, AFL-CIO. 


TRIAL EXAMINER'S DECISION 


Statement of the Case 


Upon a charge 1/ filed by the Textile Workers Union of -America, 
AFL-CIO, herein called the Union, the General Counsel of the National 
Labor zelations Board, herein called the Board, on behalf of the Board 
by the Regional Director for the Second Region on May 9, 1966, issued an 
amended complaint and notice of hearing naming as the Respondents, Arthur F. 
Derse, Sr., 2/ President, and Wilder Mfg. Co., Inc., herein referred to 
sometimes as the Respondent Company or Respondent employer. The |amended 
complatnt alleged that the Respondent had engaged in unfair labor practices 
affecting commerce within the meaning of Section 8(a)(1) and 8(a} (5) of the 
National Labor Relations Act, as amended, herein called the Act. | The 
Respondent denied the allegations of the amended complaint by angwer timely 
filed, 


The foregoing case came on to be heard before the undersigned 
Trial ixaminer, Lowell Goerlich, on June 7, 8, 9, 29, 30 and July 1, 1966, 
at Por: Jervis, New York. At the hearing each party was afforded a full 
opportunity to be heard, to call, examine, and cross-examine witnesses, to 
argue orally upon the record, to submit proposed findings of fact and 
conclusions of law and to file briefs. All briefs Deve been mevseued and 
considered by the Trial Examiner. 

The principal question before the Trial Examiner is vhacher the 
employer was obligated to recognize and bargain with the Union upon a 
showing that an uncoerced majority of its employees in an appropriate unit 
had designated the Union as their bargaining agent. 


The charge was filed on November 4, 1965. 
Arthur F, Derse, Sr. owns a majority of the stock of the wilder Mfg. 

Co., Inc. His three sons, Arthur F. Derse, Jr., Robert Derse and Walter 
Dexse own the remaining shares. 
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Upon the whole record and from his observation of the witnesses, 
rhe Trial Examiner makes the following: 


Findings of Fact 
and Conclusions 


I. The business of the Respondent 


The Respondent Company is and has been at all times material 
herein a corporation duly organized, and existing by virtue of the laws of 
the State of New York, and at all times material herein the Respondent 
Company has maintained an office and place of business at Mechanic Street 
and Erie Railroad, in the City of Port Jervis, New York, where it is and 
has been at ali times material herein engaged in the manufacture, sale and 
dist~ibution of baking pans, bakeshop equipment and related products. 


During the past year, which is representative of its annual 
operations generally, the Respondent Company, in the course and conduct 
of its business, purchased and caused to be transported and delivered to 
its Pert Jervis plant, steel and other goods and materials valued in excess 
of 950,000, of, which goods and materials valued in excess of $50,000 were 
trsn.ported and delivered to its plant in interstate commerce directly from 
states of the United States other than the State in which it is located. 


The Trial Examiner finds, as is admitted, that the Respondent 
Company is now and has been at all times material herein engaged in commerce 
within the meaning of Sections 2(6) and (7) of the Act and that it will 
effectuate the policies of the Act to exercise jurisdiction herein. 3/ 


Il. ' The labor organization invcived 


Textile Workers Union of America, AFL-CIO is a labor organizatioa 
within the meaning of Section 2(5) of the Act. 


III. The unfair labor practices 


A. The alleged violations of 


Section 8(a)(1) of the Act 


The sole admissible evidence cited by the General Counsel in 
support of the contention that the Respondent Company violated Section 
8(a)(1) of the Act is the following testimony of employees Jack Munoz and 
Charles Shaw. From the testimony of Jack Munoz: 


". . . Walt said to tell us that any timc we wanted to go back 
we could come back and send a committee of two men to go talk 
to Walt." 4/ 


the testimony of Charles Shaw: 


‘Well I went down to get a couple of tires for my car from the 
lacker room and we got on talking about the plant and he said 
tnrere were some changes made that they had coffce breaks now 
trat we didn’t have before, and that the merit system was 
tarowed out and that they were getting paid overtime for 
Saturdays . . . ." 5/ 


Both statements were attributed to Supervisor William DeGraw. 


3/ Th2 Trial Examiner deems it unnecessary for the purposes of this decision 
to resolve whether Arthur Derse, Sr., is an employer within the meaning 
of the Act. 

4/ Thz General Counsel contends that this statement “constitutes an attempt 
to by-pass the employees' representative." 

3/ Th2 General, Counsel contends that this statement "amounts to an attempt 
to induce Shaw and the other strikers to cease picketing by an offer of 
benefits." 
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A strike occurred at the Company's establishment ion October 12, 
1965. Picketing continued for about 5 or 6 months thereafter. 


DeGraw testified that about 2 weeks after the strike commenced, 
as he was on his way with his family to pick apples at his father-in-law's 
place,he saw Munoz’ automobile parked at his home; he stopped to visit 
with him. While there, the DeGraws picked apples, discussed deer hunting 
and football and watched a part of a football telecast. During the course 
of the visit DeGraw asked Munoz "if he were going back to work" Munoz 
answered, "No, not without a union." | 


Munoz’ testimony varied little from that of DeGraw except Munoz 
attributed to DeGraw the remarks set out above, to wit: 


"J. . Walt said tell us that any time we wanted to go! back 
we could come back and send a committee of two men to go to 
talk to Walt." \ 


DeGraw srecifically denied that he had made these remarks. | Munoz agreed 
that he aud DeGraw were friendly and visited at each other's homes. The 
visit lasted between 20 minutes and a half hour, 


Employee Charles Lincoln Shaw, prior to the strike, had purchased 
an automobile from Supervisor DeGraw. Some time during March 1966 Shaw 
visited DeGraw for the purpose of picking up a "couple of tires" which 
belonged to the automobile. According to Shaw, he asked DeGraw whether 
it would be alright if he returned to work. DeGraw responded that he did 
not believe that Shaw would be fired and he could return to work if he 
“wanted to," According to DeGraw Shaw asked him whether “there was any 
chance of his coming back to work.!' DeGraw answered that "any one‘of the 
Striking employees could come back to work, that the door was opened," 
Shaw responded, "Fine, probably be back on Monday." DeGraw testified 
that Shaw also asked him if any changes had been made at the; plant. 

DeGraw also testified that the parties had discussed Seine work. 

Credible testimony indicated that the only change effected 
during the strike period was the establishment of a break time. Prior to 
the establishment of such break time employees were permitted to obtain a 
cup of coffee at any time during the workday and if they wanted to smoke 
“they would go to the mens room." As early as September 1964, DeGraw had 
recommended established breaks in lieu of this practice; however, established 
breaks could not be put into effect because the Respondent Company did not 
have a smoking permit from the State Department of Labor. Application was 
made for such a permit on Ocotber 12, 1964, The_permit was peanecd after 
an appeal on July 1, 1965 upon condition that "/s/moking shall be permitted 
during the coffee break and lunch period." In accommodating |the condition 
the Company was required to make certain alterations in its |plant to 
provide an approved smoking area for its employees. ‘hese alterations were 
commenced in the latter part of 1965 and completed in the early part of 1966, 
Two 10 minute coffee breaks, one in the morning and the other in the after- 
noon, were then established. 

| 

The record is barren of any credible evidence that [the "merit 
system was throwed out" or that there was any change in pay for Saturday 
overtime. Thus the record is lacking in proof that the employer did 
attempt to induce strikers to cease picketing by an offer of jbenefits and 
hence it is hy ghly unlikely that DeGraw would have made the representations 
which were attributed to him by Shaw. Moreover, as between DeGraw and 
Munoz and Shaw the Trial Examiner credits DeGraw. In reaching this 
conclusion the Trial Examiner has considered the nature of the testimony, 
the demeanor of the witnesses, the environment in which DeGraw's remarks 
were uttered, and the fact that the employer's policy was clearly one of 
avoiding the commission of any unfair labor practices. Measured by the 


=: | 
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allowable rights granted under Section 8(c) of the Act, the Trial Examiner 
cannot find that by De Graw's conduct, as detailed in the Record 6/ the 
Respondents violated Section 8(a)(l) of the Act. Dismissal of all 
allegations of, the amended complaint based upon the alleged misconduct of 
Supervisor De Graw is recommended. 


B. The alleged violation of Section 
8(a)(5) of the Act 


(1) The Union's showing of interest 


William Hissam, a representative of the Union, met with 11 
employees of the Respondent Company at his home on the evening of October 11 
1965. Present were Dominick Caliciotti, James Ehre, Fredrick J. Hicks, 
Harman B. Masker, Michael J. Molloy, Jack Munoz, Joseph Munoz, Arthur I. 
O'Hara, Charles L. Shaw, James E. Stempert and Harold D. Vandermark. At the 
meeting each of the 11 employees signed a union authorization card 7/ and 
approved a motion by signing his name below the following language: "Upon 
asking employer for recognition, and upon his refusal there is a motion 
among the people present to go on strike." 


On October 12, 1965 these 11 cards were presented to Walter Derse, 
secretary and general manager 8/ of the Respondent Company, who thereupon 
did not recognize the Union as the statutory bargaining agent of its employees. 
Upon being so advised the 11 employees, who had reported for work on the 
morning of October 12, 1965, left their jobs and set up a peaceful picket 
line in the vicinity of the Respondent Company's premises. 


The Trial Examiner finds that on October 11, 1965, 11 employees of 
the Respondent Company had designated and selected the Union as their bargaining 
agent, 


On October 12, 1965 H. Hernsdorf of his own free will signed a 
union authorization card 9/ in response to a request by a picket as he left 
the employer's plant at noon. Hernsdorf joined the picket line and picketed 
on October 12 and the following day. He remained away from work for several 
months thereafter. 


— On October 12, 1965 Irving Hughson signed a union authorization 
card "/b/y the picket line.” Thereafter Hughson remained away from work until 
January 20, 1966. 


&/ The Trial Examiner has considered all evidence in the Record involving 
DeGraw. 

i/ The card contained the following language: "I hereby accept membership in 
the Textile Workers Union of America of my own free will and do hereby 
designate said Textile Workers Union of America as my representative for 
the purposes of collective bargaining in respect to rates of pay, wages, 
hours of employment and other conditions of employment." Signatures on 
the cards were properly authenticated for the record either by the 
acknowledgment of the signers under oath or by the credible testimony 
ot a witness who observed the signing of the card. 

As general manager, Derse testified that he was responsible for "the 
entire operation, the sales, the advertising, production and all problems 
relating to anything of this nature." 

There is no. competent credible proof that Hernsdorf was coerced into 
signing the card on October 12, 1965. 


aK = 


| 
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The Trial Examiner finds that by the afternoon of October 12, 


1965 13 of the Respondent Company's employees had designated and ‘selected 
the Union as their bargaining agent. 


(2) The appropriate unit 
The amended complaint alleges that the eppropriate unit for the 

purposes of collective bargaining within the meaning of Sestion 40) of 

the Act is: 


| 
"All production and maintenance employees of Respondents, 
employed at its Port Jecvis plant, exclusive of draftsmen, | 
office clericals, plant clericals, guards, watchmen, profesjional 
employees and all supervisors as defined in Section 2(11) of the 
Act." 


The parties stipulated that there were 30 employees on /the 
Respondent Company's payroll as of October 12, 1965 "with the exception of 
the executive officers." 10/ By consent of all parties the follgwing 18 
employees appearing on the October 12th payroll were inciuded inja unit of 
production and maintenance employees: Roger Burcham, Dominick Caliciotti, 
James Ehre, Frank Griggin, Hilmut Hernedorf, Fred Hicks, Irving fughee, 
Harmon Masker, Michael Malloy, Jack Munoz, Joseph Munoz, Arthur Q'Hara, 

Don Shafer, Charles Shaw, Allen Smith, James Stempert, Frani Tonkinson and 
Harold Vandermark. The parties further agreed that Jacl: McCaslin, ll/ 

plant manager, and William DeGraw, 12/ supervisor of the machine department, 
should be excluded as supervisors and that Jean Clark, Shirley Havkins, snd 
Patricia Somarelli should be excluded as office clericai employees. The 
Respondent Company contends that the seven employees remaining on the payroll 
list of October 12, 1965 should be included in the appropriate unit. 13/ 

The General Counsel maintains that the seven employees 14/ should be excluded 
from the appropriate unit. 


The Respondent Company's plant is located at Mechanic $treet and 
Erie Railroad, Port Jervis, New York. 15/ A brick wall sepurates the factory 
or production section of the plant from the general office area. | The factory 


1 The executive officers of the Respondent Company were Arthur F. Derse, 
Senior, president, Walter Derse, Secretary, Arthur Nerse, Jr., vic2 
president, and Robert Derse, treasurer. 
Of McCaslin's duties Walter Derse testified, "Jeck McTaslia iis in charge 
of the production department. He hendles the assemsiy and he 1.3 over 
Bill DeGraw. . . He is responsible to me and only me." 
Of DeGraw's duties Walter Derse testified, "Mr. DeGraw is the foreman 
in the machinery department, and takes over in Jack McCaslin's absence, 
of the entire production." 
Since the Respondents’ proposed unit is composed of 25 employces it is 
apparent that the Union on October 12, 1965 held valid authorization 
cards (13 in number) for a majority of the employees in such unit. 
These employees were Chester Swingle, Harold Lever, Earl Clark, James 
Wharton, Francis May, Carol Forbes, and Yvonne Flannery. i 
Walter Derse described the Respondent Company's business as | follows: 

"We manufacture steel baking equipment. We start | 
with raw material that is in the form of sheets, angle, 
iron. Such finished hardware as casters, bolts, et cetera. 
This material is sheared and blanked, punch formed, 
and then assembled in various ways, either spot welding or 
electric welding, Healy arc welding, Baum riveting. 
Some items go out unassembled. They get shear knocked 
down, and the ultimate form of this equipment is in work 
benches for bakeries and ingredients contalners (Continued) 


555 
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area or section ‘contains a machine shop, welding department, assembly 

area, machinery ‘area, packing area, receiving area and raw storage, and 
warehouse and shipping area. The shipping area, warehouse and receiving 
area and raw storage are separated from the remainder of the factory 
section by a wall. An enclosed production office is located in the 
aesembly area where McCaslin is located. No clerical type employees are 
assigned to the ‘production office. The general office contains partitioned 
spaces, ceiling high for the president's office, treasurer's office, 
secretary's office, vice president's office, accounting department and 
layout department. Bounded on one side by the wall separating the 

factory section 'from the general office and by the president's office, 
accounting department, lobby, treasurer's office, secretary's office, vice 
president's office and layout department is an area designated as the 
corridor and file room. Each of the above-mentioned offices and departments 
has loors opening into this area. 


Of the seven employees whose classifications are in dispute six 
are assiyied to!the general office area. Swingle works in the factory 
area. The three excluded office clericals are also assigned to the general 
office area. Employees Lauer, Wharton and Clark worked in the layout 
department; May's desk was located in the corridor and file room adjacent 
to the layout department. Clark's desk was located in the corridor and 
tiie room next to the secretary's office door. Hawkins' desk was adjacent 
co and in frontiof Clark's desk. Flannery and Forbes were located at the 
end of the corridor and file room nearest the president's office and 
accounting department. Soumarelli worked in the accounting department. 


The corridor and file room contained file cabinets, desks, chairs, 
adding machines; typewriters, a calculating machine, a Zerox machine, and 
x storage cabinet. Partitions in this area were 54 inches high. 


The general office and factory areas have separate entrances. 
Emplovees working in the general office area normally use an office 
entrance while employees working in the factory area use the factory 
entrance which opens onto a parking lot. Separate timeclocks are main- 
tained for each group of employees. Employees working in the factory area 
wear a different kind of apparel than those assigned to the office area. 
Office and factory employees do not work like hours. 16/ Jack McCaslin, 
plant manager, who is the senior supervisor over the employees who work 
in the factory area, exercises no supervisory authority over the employees 
whe are assigned to the general office area. Employees are not inter- 
chanzed between! the factory area and the office area. Employees in the 
office area recieve their instructions principally from Walter Derse, Robert 
Derse and Arthur Derse, Jr. 


The duties of Harold Lauer, Earl Clark and James Wharton. 
Laver, Clark and Wharton work in the layout department which was also 
referred to by Lauer as the engineering and estimating department. Lauer 
testified that he was "/h/ead of the engineering and estimating department."17/ 


15/ (Continued) 
and ingredients drawing units, flour, sugar and items of 
this nature, pan racks for the storage of pans and bake 
goods, dolleys for pans and bulk racks, cabinets for the 
raising of doughs and items of that nature. 
They are basically used in various types of retail 
or small type bakery operations or bakery departments... ." 

16/ Derse testified that the production and maintenance employees punch in 
at 8 a.m. and out at 4:45 p.m. and have 45 minutes for lunch; that the 
girls in the office punch in at 8:30 a.m. and out at 5 p.m. and apparently 
have an hour for lunch; that Laver, Wharton and Earl Clark punch in at 
8 a.m. and out at 5 p.m. with an hour for lunch, and that May punched in 
at 8 a.m., out at 5 p.m. with an hour for lunch. 


Lauer testified, "I have two men that work directly under me, Earl Clark 
and Jim Wharton." 
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Walter Derse testified that while the department is under his "command" 

he looks to Lauer "to sec that the other men /take/ care of the job." 

Lauer 18/ described his duties as follows, "any requisitions 19/' that I 
receive from the sales department have to be processed under my direction. 
Sometimes I do the work of Processing these requisitions, most of it is 
carried out under my direction by Wharton and Clark. This would mean 

laying out 20/ the jobs, preparing any necessary drawings. I also have 

to follow through any item, catalogue item, that is under redesign or is 

of new design, also any prices of special items, noncatalogue items or 
special items. I figure the prices on them and also the perpetual pricing 
System that is set up for all Catalogue items is under my direction," Lauer 
also testified that he spent his time "[d/elegating the work to be done, 21/ 
checking out what work has been done, checking into new design provisions, 
work of that type." Lauer also said he worked "on planning into designs 

and designing into equipment," 


Lauer is an associate engineer, a graduate of Pennsylvania State 
University. 


Laver testified that he normally performed his duties ini the 
“engineering office" and did not work in the factory areas; however, upon 
occasion he went into the plant. Occasionally one of the Derses Summoned 
him to the plant to_show him "something that should be changed on] an item 
or a problem that /had/ arisen." Sometimes he was called into the plant by 
McCaslin or DeGraw about a problem. These problems were describe. by Lauer 
as "/u/sually a production Problem or an item being made. Could be they have 
to substitute material, sometimes we run short of material, there | could be a 
mistake in the engineering layout, there could be a mistake in the drawing, 
something of that type." Chester Swingle, who was in charge of the warehouse, 
receiving, packing and parts department, consulted Lauer about packing and 
bill of parts problems. Lauer's visits to the plant were brief ard inter- 
mittent; he noted the problem on a pad and resolved it in the Layout depart- 
ment if it could not be "taken care of immediately." The record iis 
barren of any evidence that Lauer in the course of his duties contacted non- 
supervisory factory personnel. 


Lauer testified that Wharton and Clack work in the engineering 
office and each has "their ow drafting board with a drafting machine attached 
to the board, they have architects and engineers scales, mechanical drawing 
pencils, mechanical sharpeners and any necessary drafting instruments." Lauer 
said that they were not "full-time draftsmen" 22/ but only performed drafting 


| 
18/ Lauer's testimony is credited in connection with the functions and 
duties of the employees in the layout department. 
9/ A requisition is a form made up by Frank May when items required to 
fill a customer's order are either not in stock or when by fi ing the order, 
the number of such items in stock will fall below a minimum f gure. 
Lauer described "layouts" as "necessary papers for men in the factory 
to produce catalog items or special items" and entailed "any gutting 
sheets, shearing sheets, fill in cards, wood working sheets, any 
necessary drawings, mechanical drawings, made in proportion." According 
to Lauer he reviewed this kind of work and assigned it to Whatton or 
Clark. When it was completed it was returned to his desk for checking. 
Lauer restified "I_assign their work, what has to be done, I tell them 
{Clark and Wharton/ what to do first, and if there's any question arises 
while they're doing it, I try to answer that." 
Lauer defined a draftsman as “either a man or woman having, the knowledge 
to use a drafting machine, engineer scales and be able to draw archi- 
tectural or mechanical scales." 


= 7 


TXD-36U-66 
JA-14 


york when the work required drafting to be performed. Besides draftsmen’s 
work, Lauer said that Wharton and Clark "do lay out, filling in the sheets, 
items to be made." Clark in addition to job layouts and drafting "takes 
‘acthod photos" and "catalog photos." Both Clark and Wharton use drafting 
machines, scales, dividers, and compasses in the normal performance of 
treir duties which are performed at their "own drawing boards" in the 
“engineering office." 


According to Lauer Clark had no technical schooling in drafting; 
his knowledge of drawing and drafting haa been acquired through experience. 
Wharton had mechanical drawing in school and attended Orange County Comaunity 
Ceoilege where he took a course in drafting. 


While Clark normally performed his work in the engineering depart~ 
ment at least once a month he went to "the factory to take any photographs 
of a particular method or way a job is done” for engineering recording. On 
these cccasions he might spend 20 minutes to a half hour in the plant. 
Clark also had occasion to carry papers in reference to a “quickie job" to 
the production department. These trips consumed a "few minutes." Wharton 
aiso delivered papers to the production department for jobs which were not 
run through a regular shop order. As did Clark's trips, these trips consumed 
a few minutes. 


The duties of Frank May. Frank May was designated as an inventory 
centrol clerk, and maintained the inventory control file. May is responsibl > 
cto Walter Derse. 


As orders were received, Jean Clark, an excluded clerical employee, 
elaced them in an order pan where they were picked up by May who interpreted 
them and checked them with the catalogue to make sure that the order was 
correct. May then made up a return makcup order sheet, checked the inventory 
to make certain the items ordered were available by consulting a master 
inventery list by his desk, and reserved the inventory. If there were 
insufficient items in stock to cover the order or if the order brought the 
amount of stock below the minimum or if it was an item made up on order 
only, May made out a requisition in longhand which he delivered to the lay- 
cut department for Lauer's review. The requisition was then typed by 
Fiannery. 


When the iteas were in stock, the order was typed from the makeup 
order. May then checked the typed copy with the makeup order and if it was 
correct he removed the shipping order copy. Shirley Hawkins, an excluded 
s crical employee, typed labels and bills of lading which she delivered to 
-he shipping department together with the shipping order copy. 


May occupied a desk adjacent to the layout department oj}:poszce 
the vice president's office. No partition surrounds his station. According 
to Derse, May spent 75 percent of his time at hie station and the remainder 
in the plant; however, other testimony which seems more plausible indicates 
that May spent 5 or 10 minutes a day in the plant. There is no evidence 
that May worked in the factory. May's only activities in the factory 
described in the record concern his traveling to the shipping area to pick 
up the shipping department's copy of the orders together with the first and 
third copy of the bill of lading which he brought to his station. 23/ 


23/ Derse testified, "They /May and McCaslin/ discuss . . . what may be 
coming through the plants, and Frank will then, based upon this conver- 
Sation with Jack, he will make his moves, so his moves in many cases 
are dependent upon what Jack McCaslin tells him." 


Bin 
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The duties of Carol Forbes. According to Walter Derse Carol 
Forbes was responsible to him although Lauer "makes sure she carries out 
the proper distribution of the forms and makes sure that the operational 
cards and any papers relevant to the production are carried out in the right 
form." Forbes received envelopes containing orders and layout| forms from 
the layout department. She then prepared the operaticnal timetards required 
for each order and added them to the documents already in the procsceion 
envelope. Forbes also was required from time to time to run the Ozalid 
machine located in the layout department in order to duplicate, operational 
timecards. Forbes spent approximately 70 percent of her time preparing the 
operational timecards. She also prepared method shects which she received 
from the layout department. These method sheets are taken by her to the 
production office where they were stored. | 


The duties of Yvonne Flannery. Yvonne Flannery was bn inventory 
clerk for raw materials. She was responsible to Walter Derse.| She also 
typed shop orders. In performing the function of inventory clerk for raw 
materials she entered shipments received and maintained a master file of 
raw materials. On occasion she would consult with Plant Manager McCaslin 
about material, particularly if there was a question concerning the type of 
| 


material which had been received. 
| 


The duties of Jean Clark, Shirley Hawkins and Patricia Somarelli. .24/ 
Jean Clark. Jean Clark who had been employed by the Respondent Company for 


a period of 11 years was a clerk-typist. She was the confidential secretary 
to Walter Derse. In the morning and afternoon she opened the mail and 
distributed it. She also wrote up sales orders and checked sales orders 
written by employee Hawkins. She handled all correspondence. | Once a day 
for 5 or 10 minutes she delivered shipping papers to the shipping and 
receiving department.. Shirley Hawkins. Shirley Hawkins worked in the 
sales department in the general office area. She wrote the mein part of 
the sales order, figured the pricing, handled some correspordence and typed 
envelopes. On occasion she would take shipping papers to the shipping and 
receiving department. Patricin Somarelli. Patricia Somuz21]i| worked in 
the accounting department. According to Derse she spent the [first hour 
and a half of every day in the production office checking spevetion and 
payroll cards which were delivered to Carol Forbes for recording the 
operation time. At the end of the week Somarelli prepared the| payroll from 
the timecards. Somarelli also prepared acccunts payeble and receivable, 
prepared bank deposits and wrote checks. 
| 

The duties of Chester Swingle. According to the cestimony of 
Walter Derse, Swingle was "in charge of_the warehouse, receiving, packing 
and parts department." Swingle "told /employees James Stemoert and Arthur 
O'Hara/ what to do" 25/ and was "basically" in charge of their activities. 


Derse testified that he "looked on /Swingle/ as a supervisor." 
Swingle and Plant Manager McCaslin were "responsible for checking final 
production." Swingle "on occasion" answered to Walter Derse; on other 
occasions he answered to McCaslin. Swingle received a higher rate of pay 
than the employees, Stempert and O'Hara. Swingle worked alone about half 
of the time. When Stempert and O'Hara worked with him, Swinglle also 
physically worked at packing and shipping. Stempert and O'Hara reported 
to Swingle each day. If Swingle had no work for them he turned them over 

| 


to McCaslin. 
| 


24/ The duties of the excluded clerical employees are reviewed in order 
that the unit question may be viewed in full perspective. 
25/ Derse testified "If he /Swingle/ wanted them to pack they packed, if 


wanted them to cut up a little they cut up a little." 


-9- 
| 


TXD-560-66 


The Trial Examiner is of the opinion that Swingle responsibly 
directs employees of the Respondent Company and that the exercise of such 
authority was not of a merely routine or clerical nature but required the 
use of independent judgment. The Trial Examiner finds that Swingle is a 
supervisor within the meaning of Section 2(11) of the Act. The Trial 
Examiner is of the same opinion in respect to Harold Lauer and finds that 
Lauer is a supervisor within the meaning of Section 2(11) of the Act. Thus 
Swingle and Lauer must be excluded from any unit. 

As to the other five employees whom the Respondent would include 
and the General Counsel exclude from the appropriate unit, it is the opinion 
of the Trial Examiner that they should be excluded from the appropriate unit 
in that a community of interest is lacking between these five employees and 
the conceded production and maintenance employees. Of controling importance 
ia reaching this conclusion are these factors: (1) no working contacts exist 
berween the five employees and the production and maintenance employees, 
+2) common supervision is lacking, (3) working conditions are dissimilar, 
(4) skills and functions of the two groups of employees differ, (5) substan- 
cially all the work of the five employees is performed in the general office 
area in close proximity with excluded office employees and the administrative 
officers of the Respondent Company, (6) the five employees are under the 
same general supervision as the excluded clerical employees, (7) the five 
employees perform work closely related to that of employees usually excluded 
from production and maintenance units, (8) the work of the five employees 
is not directly integrated with the production process, and (9) a community 
of interest prevails between the five employees and the excluded clerical 
employees. 


The Trial Examiner finds that the unit appropriate for the purposes 
oz collective bargaining within the meaning of Section 9(b) of the Act {s- 


“All production and maintenance employees of the 
Wilder Mfg. Co., Inc. employed at its Port Jervis, 
New York plant, excluding all other employees, guards 
and supervisors as defined in the Act." 26/ 


(3) The Union's demand for recognition and the 
Respondent's refusal to recognize the Union 


Between 9:30 and 10 o'clock on the morning of Ocotber 12, 1965 
Cy Cchen 27/ and William Hissam, representatives of the Union, made demand 
upon Walter Derse that the Respondent Company recognize the Union as 
bargaining agent., According to Derse he arrived at the Company's plant -~ 
about "25 minutes to 10:00" and was advised that a Mr. Cohen wanted uc see 
him but would not state his business. About 5 minutes later Cohen appeared 
in the lobby but again would not state his business. Upon receiving this 
information from Yvonne Flannery, Derse went to the lobby. Cohen introduced 
himself and Hissam and said, "We're from the Textile Workers Union. We have 
something of material interest." Derse said "What do you mean." Cohen 
replied, "We represent a majority of your employees, 28/ and we want to know 


26/ The Trial Examiner considers this unit to be substantially the same as 
the unit set forth in the amended complaint. __ 

“77 Cy Cohen had been employed by the Union for "{t/wenty odd years." 

48/ Derse denied that the term "production and maintenance employees" had 
been used. Both Cohen and Hissam testified ‘that Cohen informed Derse 
that the Union represented a majority of “production and maintenance 
employees.” The Trial Examiner credits the testimony of Hissam and 
Cohen in this respect as well as the other material portions of their 
testimony which is in conflict with that of Derse. These credibility 
resolutions are not only drawn from the demeanor of the witnesses, but 
it seems plausible that a union representative such as Cohen with "20 
odd years" experience would not have overlooked demanding recognition 
in a "production and maintenance unit." 
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whether you will recognize us as their bargaining agent." Whereupon Derse 
invited Cohen and Hissam into his office where all three sat at a small 
conference table, "two and a half feet by four." Cohen "shoved" the authori- 
zation cards in front of Derse but Derse did not touch them. Cohen repeated 
the purpose of his visit and Derse replied, "Mr. Cohen, this is a eprporation, 
and I have absolutely no authority to answer that question." Cohen, inquired, 
"In other words, you refuse?" Derse answered, "I didn't refuse. I, said I 
did not have authority to answer that question.” Cohen responded, ". . . if 
you refuse, we'll file unfair labor practice charges." Derse said,|"There's 
nothing I can do about it. Ihave no authority." Cohen continued to press 
for an answer and Derse said that he "could have an answer on Thursday" 29/ 
at which time his one brother (Arthur Derse) would have returned from 
Atlantic City. Derse indicated that the officers of the Respendent; Company 
would meet on Wednesday night. Cohen said, "I can't wait that long). . . I 
have to know. I will give you an hour. Would you rather have the men wait 
outside.” 30/ Derse replied, "I can't do anything about it, I can pot answer 
the question you ask me." Cohen again "shoved" the cards toward Derse who 
did not pick them up. Derse testified that he "moved them aside" and saw 
some signed cards and some blank cards. Cohen said, “Yes, there are blanks 
in there." 31/ At this point Cohen asked if he could “tal to the men 
outside." Derse replied that he had no authority "to let Lhin/ inbide to 
talk to these men." Cohen then asked whether he could place a phone call to 
the men, Derse explained that emergency calls were permitted. Thereupon 
Derse “took the cards" and "shoved them back." Cchen picked up the| cards 32/ 
and left. It was then about 10:10 o'clock. 


At 10:25 o'clock a phone call was placed through the plant switch- 
board to Jack Munoz. At 10:26 o'clock the 11 employees who hac sighed cards 
punched out and left the plant. At 10:26 o'clock Cohen phoned Walter Derse 
and according to Derse said that "their boss (Mr: Rubenstein) said they 
could not wait, that they were going to pull them men out." Derse yeplied, 


“Nothing I could do about it." 


Derse testified that by late night of October 12, 1955 hej inad 
contacted all the officers of the Respondent Company including Arthtr Derse, Jr. 
wiio had been in Atlantic City and suggested that they get together on Wednesday 
night. Ocotber 13, 1965. 


On October 13th at 11:25 a.m. Derse received a telephene ¢all from 
cohen. According to Derse, Cohen asked him if ne had made up bis mind. 
Derse answered, "No, my brother had not as yet returned, that i couldn't talk 
to him, 33/ that we would get together that night and I could only anewer him 
the next night. Thet was the earliest I could tell hin." Cohen wanted- 
Derse again to "agree to recognition." Derse answered that he "couldn't do 


it until a decision was made." 34/ 


29/ Derse's affidavit to the Board does not reveal that Derse had told Cohen 
that he would have an answer by Thursday. In any event the Union 
received no answer. 

30/ In his affidavit to the Board Derse averred, "Cohen said he could not 
wait until the next day for answer, he could wait an hour or otherwise 
he would pull the men out on strike." 
Cohen testified that he laid the cards on the table in front of Derse. 
Derse picked them up and "went through them."' Derse noticed two blank 
cards and "questioned" them.. Cohen told him that the cards were “in 
there because two people . . . signified they were going to sign" and 
the Union "hadn't been able to get their signatures as yet." Cohen 
testified that Derse was "scrutinizing" the cards "all during the conver- 
sation and that" he put them down once and picked them up again." 

Derse testified that he "would judge that there was, including, the blanks, 
probably fifteen cards," but that he did not know how many blankds were 
among them. 
Derse admitted that this statement to Cohen was untrue. 
Derse denied that Cohen mentioned that he held two additional authori- 
zation cards. Cohen testified that he called Derse on (Continued) 
if 
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The meeting of the Respondent Company's officers was held on 
Wednesday night. According to Derse the officers came to a decision that 
they doubted the'majority based upon Walter Derse's statement, "It looks 
«- me like about ten or cleven, and we're thirty-four people. Dropping us 
four as officers we still have thirty. Now, simple mathmatics, eleven is 
rot a majority of thirty..." 35/ The officers decided to retain counsel, 
a labor specialist. 36/ Derse contacted and retained Friedlander, Gaines 
aid Ruttenberg on October 19, 1965. 


On October 25, 1965 Derse testified that as he was driving in the 
Company's parking lot Jack Rubenstein, a union representative, asked him 
whether he had made a decision. Derse answered, "I have no comment tc make” 
and handed him aislip of paper with the names and phone number of Friedlander, 
Gaines and Ruttenberg. Rubenstein was told to contact these attorneys. 37/ 


Between October 13th and October 25th the Respondent Company did 
net contact the Union or thereafter. The matter has remained in the same 
gtatus in respect to union recognition as it was on October 12, 1965. 
Throughout the strike the employer maintained an open door policy toward 
tke strikers. The Company remained out of production for about 30 days. On 
December 30, 1965 the employer wrote a letter to the striking employees in 
which the employees were reminded "that the door has always been open for 
your return.” The letter highlighted the "past performante of the company" 
in contrast with the "unfilled promises you have received fren outsiders or 
strangers " Thei employer commenced hiring new employees on January 3, 1966 
Seven employees have returned towrk. 38/ One employee refused to come baci. 
because he wanted more money. On January 4, 1966 the employer wrote the 


34/ (Continued) October 13, 1965 and asked him if he had heard anything from 
his brothers. Derse answered, "No." According to Cohen, he told Derse. 
“As a matter of form Lam asking you for recognition once more. I have 
additional cards I expected yesterday, I have them to-day." Cohen 
requested an answer as "quickly as possible" and suggested that he call 
Derse later. Derse replied, "If you want to call, call, if you don't, 
don't." 

Derse testified that he included all the employees in the thirty "because 
. what Mr. Cohen told me, was that they represented a majority of 
our employees." As noted above the Trial Examiner has found that the 
Union requested representation in a production and maintenance unit. 
Taus there was no basis for Derse's assertion that the Union desired to 
represent all thirty employees. Moreover, the Trial Examiner is not 
convinced that Derse was so unschooled in labor matters as to believe 
that the Union was seeking to represent Plant Manager McCaslin. Supervisor 
DeGraw, or ithe office clerical employees whom the employer conceded 
should be excluded from an appropriate unit. Furthermore at the time 
Derse's remarks were claimed to have been made, he was aware that only 
production and maintenance employees had joined the strike. 
Derse had contacted a local attorney on October 12th who told him he 
should make no further comment or do anything about the situation but 
to seek a competent attorney. 
Rubenstein \testified without contradiction that he contacted the 
Respondent iCompany's attorneys on October 27, 1965 and was told that the 
attorneys had received no instructions from their client. Rubenstein 
heard nothing further from the attorneys. 
Frank Tonkinson (Frank Tonkinson remained away from work several wecks 
after the strike commenced) and Irving Hughson returned in January 1966. 
Charles Shaw followed in the latter part of March or early April. 
Stempert, Ehre and Hicks returnec in the later part of May, 1966. 
Vandermark | returned in June, 1966. Hernsdorf returned for a day and a 
half in January 1966. 
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striking employees again reminding them that the "door is open to you" and 
that "you have not had to pay dues and initiation fees to get and keep your 
job at Wilder." The letter was closed with the statement "There|is no need 
to loose further wages while waiting for a satisfactory settlement of the 
present problem." The picket line remained for about 5 months within full 
view of persons passing in and out of the Company's establishment. 39/ 


Upon the basis of the foregoing testimony and in line with the 
Trial Examiner's crecibility resolutions, the Trial Examiner finds that on 
October 12, 1965 the Union presented to the Respondent Company aiclaim to 
be recognized as the representative defined in Section 9(a) of the Act and 
that on such date and thereafter the Respondent Company knew that the Union 
represented an uncoerced majority 40/ of its employees in a unit! approptiate 41/ 
for the purposes of collective bargaining by reason of Walter Derse's 
examination of the union authorization cards, and because the officers of the 
Respondent Company observed and knew that a majority of its employees in such 
unit had ceased work and were on a peaceful picket line patrolling the 
Company's premises. 42/ Thus unless the Respondent Company for some lawful 
reason was excused on October 12, 1965 from recognizing and Sacecining with 
the Union as the statutory representative of its employees, it became so 
bound. "An employer is under a duty to bargain as soon as the union repre- 
sentative presents convincing evidence of majority support." N.L,.B,B. Vv. 
Dalstrom Metallic Door Co., 112 F. 2d 756, 757 (C.A. 2). "Convincing 
evidence of majority support" was presented to the Respondent employer on 
October 12, 1965 when the Union offered for the employer's examination the 
valid union designations of a majority of its employees in an appropriate 
unit and when a majority of the employer's employees in such unit engaged 
in strike and appeared as a peaceful picket line at its premises, The 
voluntary walk out of a majority of the employer's employees and) their 
peaceful picketing thereafter stand in the record as unrebutted notice of 
the Union's majority status and a confirmation of the authenticity and 
uncoerced character of the union designations, 43/ Nevertheless, although 
the Union reiterated its demand for bargaining by letters dated November 3, 
1965, November 5, 1965, December 27, 1965 and January 6, 1966 and filed a 
refusal to bargain charge on December 4, 1965, the record discloses no 


39/ There is competent and credible testimony supporting a finding that all 
the Derses in passing to and from the Company's establishment had an 
opportunity to observe the picketing commencing on October he, 1965 and 
the employges on the picket line. | 
The record is barren of any competent credible evidence that on 
October 12th or 13th any of the 13 card signers were unlawfully coerced 
into signing the union authorization cards or joined the Eee line 
because of unlawful coercion. 

If a good-faith doubt as to the appropriateness of the unit 
claized by the Respondent employer, such claim would not lie since a 
good-faith but erroneous doubt as to the appropriateness of fe unit is 
not a defense to an otherwise meritorious charge of a refusal to bargain. 
Southland Paint Company, Inc., 156 NLRB No. 2, Owego Street! Supermarkets, 
ainc., 159 NLRB No. 139. 
Derse testified that Cohen produced "probably fifteen" aoceneieeciog 
cards (two were blank) at the October 12th demand. Derse reported to 


the officers on October 14, 1965 that 10 or 11 employees were on strike. 


40/ 


were 


The Respondent conceded that 11 employees walked out of the 
October 12th. Employee Munoz credibly testified that while 
pickets were on the picket line on October 12th, the picket 
observed by at least one Derse. iHissam credibly testified 
11 employees ceased work and left the plant they all commen 
picketing. with signs reading “On Strike. 
America’ and that while the 11 were picketing all the Derse 
43/ All of the union authorization card signers appeared on the 
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evidence that the employer advised the Union of the basis for its failure 

to respond to the Union's bargaining demand 44/ or that the employer sought 

to avail iteelf of the provisions of Section 9(c)(1)(B) of the Act. 45/ 

Under these circumstances, as was said in N.L.B,B. v. Preston Feed Corporation, 
309 F. 2d 346, 351 (C.A. 4): ". . . it is a little short of absurd for an 
employer to express doubt as to representative status of a union when the 
majority of the employees had gone on strike under its guidance." When a 

doubt does not exist, a force, a defense of good-faith doubt is lacking in 
merit and is wholly superflueus. Indeed it is sheer fiction to indulge the 
defense of good-faith doubt where doubt cannot exist 46/ as in this case. 

Rad the Respondent Company been inclined to accommodate the statutory purpose 
i+ either would have responded to the. Union's tequeat by putting to rest 

its purpose for ignoring the Union's demand 47/ or it would have availed 

itself of Section 9(c)(1)(B) of the Act. Having done neither, the Respondent 
Company depicted an absence of good faith and a disposition to avoid the Act's 
directives. Rather the employer strove to test ite employees’ economic 

ability to foist union recognition upon it even though it well knew that its 
employees had designated the Union as their statutory bargaining representative. 
Thus its chosen course of conduct was a cause of industrial conflict and ran 
counter to the purposes of the Act to eliminate the causes of industrial strife. 


44/° On December 2, 1965 Union Representative Jack Rubenstein sent the 
following letter to the employer: 

"Because of my inability to arrange a conference for the 
purpose of receiving recognition and entering into collective 
bargaining with your company which represents the majority of 
your employees, proof of which has been presented to you, I 
have found it necessary, at this time, to bring charges against 
your company for refusal to recognize the union's majority 
position in the plant. 


Likewise I called the legal firm whose address you gave us, 
namely Friedlander, Gains & Ruttenberg, 221 W. 57 Street, anc 
spoke to Mr. Ruttenberg. I was unable to get any positive 
commitment from him regarding our union's recognition or as 
to any positive statement as to your company's willingness to 
sit down and meet with the union. 


The company's failure to act in accordance with the provisions 

of the law which requires the company to recognize the union 

representing the majority of the company's employees leaves 

the union with no other recourse but to proceed with the 

charges as filed. 
Section 9(c)(1)(B) of the Act provides for the filing of a petition "by 
an employer, alleging that one or more individuals or labor organizations 
have presented to him a claim to be recognized as the representative 
defined in subsection (a) of this section;" 
A showing of doubt requires more than an employer's mere assertion of 
it and more than the proof of the employer's subjective state of mind. 
Doubt must be proved by objective considerations. Cf. Laystrom 
Manufacturing Co., 151 NLRB 1482, 1484. Objective facts in the instant 
case do not furnish a reasonable basis for any doubt. 
" — _ there must be some manifestation of doubt to the union." Skyline 
Homes, Inc. v. N,L,R.B., 323 F. 2d 642, 648 (C.A. 5). 
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The Respondent Company argues that its chosen course of conduct 
was not unlawful, The employer claims that it "has the statutory right to 
reject union authorization cards as proof of majority status and/has the 
right to withhold recognition until the Union shall have been certified 
pursuant to an election conducted by the National Labor Relations Board." 48/ 
But "/t/here is no absolute right vested in an employer to d an election." 
NLRB. v. Trimfit of California, 211 F. 2d 206, 209 (C.A. 9); accord 
NLRB. v- Nelson Mfg. Co., 326 F. 2d 397, 399 (C.A. 6). 49/ "The Act is 
clear in intent ... that election and certification “heat are not the 


only method of determining majority representation... ." Matter of Le B. 


Hartz Stores, 71 NLRB 148, 871; JOB v. Los Angeles Brewing Co., 183 F. 2d 
398, 405 (C.A. 9). | 
| 


Moreover, the argument of the Respondent Company overlooks the 
salient and distinguishing fact that in the instant case not only was the 
majority status proved by valid union authorization cards but th majority 
status was positively proved by the strike and peaceful picketing by a 
majority of the employees in an appropriate unit. Such a show of majority 
Support constituted a designation of the Union as the bargaining) representative 
cf the Respondent Company's employees within the meaning of Section 9(a) of 
the Act and was as legally binding upon the Respondent as if the Board had 
certified the results of an election conducted in conformity with Section 9(c) 
of the Act. | 


The Supreme Court has said in United Mine Workers of Ate rica v. 
which deals 


Arkansas Oak Flooring Co., 351 U.S. 62, 71". . . Section 9(a), 
expressly with employee representation, says nothing as to how the employees’ 


representative shall be chosen. See Lebanon Steel poungey ve Labor Board, 
76 UeS. App. DC. 100, 103, 130 F. 2d 404, 407." 50/ The statute "leaves 
open the manner of choosing" the bargaining representative, Id.} 74. 


When a choice of bargaining agent has been made which satisfies 
the requirements of Section 9(a) of the Act an employer may not test the 
economic strength of his employees by provoking or prolonging a recognition 
strike, There is no doubt that the Respondent employer could haye lawfully 


recognized and bargained with the Union, "That being so, there is no reason 


43] In N.L.R.B. v. Dahlstrom Metalic Door Co., supra, 757 the Court said, 


"The contention that bargaining was not mandatory until the Board had 
accredited Local No. 307 as bargaining zgant is frivolous."| 
49/ In United Butchers Abattoir, Inc., 123 NLRB 947, 957, the Board said, 
"The right of an employer to insist upon a Board-directed Se is 
not absolute.” Stated another way the Board recently said in 
Metropolitan Life Insurance Company, 156 NLRB No. 113: | 
A representative proceeding is not a prerequisite to 
the validity of a bargaining order. ' 
50/ The following language appears on page 407: | 
"The Wagner Act requires no spacific form of authority 
to bargain collectively ... . Authority may be given by 
action as well as words, . .. Not form, but intent, is the 
essential thing. The intent required is merely that the 
union or other organization or person act as employees' 
representative in collective bargaining. This intent has 
been found from participating in a strike vote taken by the 
union, a strike called by the union, and acceptance of | 
strike benefits. It is only necessary that it be manifested 
in some manner capable of proof, whether by behavior or 
language... ." ' 
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why the employees, and their union under their authorization, may not under 
Section 13, strike, and, under Section 7, peacefully picket the premises of 
their employer to induce it thus to recognize their chosen representative." 
United Mine Workers of America v. Arkansas Oak Flooring Co., supra, 75. 

The strike and peaceful picketing on October 12, 1965 were lawful 51/ and 
“ne emoloyees' choice of the Union by signed designations and the 
varticipation in strike and picket line activities satisfied the requirements 
of Section 9(a)., Hence it must be conceded that the Union represented a 
majority of the Respondent Company's employees in an appropriate unit. 


"Under /Sections 7 and 9(a)/ and by virtue of the conceded 
designations of the Union, the employer is obligated to recognize the 
designated union," United Mine Workers of America v. Arkansas Oak Flooring 
Co., supra, 75. Where, as here, the employer entertains no reasonable doubt 
either with respect to the appropriateness of the proposed unit or tre Union's 
representative status, and seeks a Board-directed election without a valid 
ground therefor, he has failed to fulfill the bargaining requirements under 
the Act. Snow and Sons, 134 NLRB 709, 710. 


The Trial Examiner finds that by its refusal to recognize and 
bargain collectively with the Union on October 12, 1965 and thereafter the 
Respondent Company violated Sections 8(a)(1l) and (5) of the Act and that the 
strike which resylted therefrom was caused and prolonged by said unfair labor 
practices and the strike was an unfair labor practice strike. 


Iv. The effect of the unfair labor 
practices upon commerce 


The activities of the Respondent Company set forth in Section III, 
above, occurring in connection with its operations set forth in Section I, 
above, have a close, intimate, and substantial relation to trade, traffic, 
and commerce among the several States and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow of commerce, 


Vv. The remedy 
The Board has said: 


The Board has a particular duty under Section 10(c) to tailor 

its remedies to the unfair labor practices whick have occurred = _ 
and thereby effectuate the policies of the Act. Thus “depend/ing/ 
upon the circumstances of each case," the Board must "take measures 
designed to re-create the conditions and relationships that would 
have been had there been no unfair labor practice." H. W. Elson 


Bottling Co., 155 NLRB No. 63. 


“To re-create the conditions ard relationships that would have been 
bad there been no unfair labor practice” in the instant case would mean 
literally that the status quo must be restored as of a date immediately preceding 
the time when the Respondent Company first determined to deny recogntion to 
the Union. At that time all strikers were gainfully employed. They were 
performing their usual job assignments. On that date had the Respondent Company 
assumed its obligation to bargain, it is reasonable to assume that the strikers 
would have remained at work and collective bargaining would have had a chance 
to succeed. However, by reason of the Respondent Company's unfair labor 
practices this chance for collective bargaining! to succeed will occur after 


—- 
31/ Where a meritorious Section 8(a)(5) charge is filed a Section 8(b)(7)(C) 
charge will not lie. See International Hod Ca: riers Building and 

Common Laborers Union of America, 135 NLRB 1153, 1166, fn. 24. 
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the Company by its unfair labor practices has reduced the Union's bargaining 
strength and @issipated the effect of its strike. ‘Thus the re-creation of 
the identical conditions and relationships as they existed had the unfair 
labor practices not been committed appears to be impossible of achievement, 
but there is left the probability of depriving the Respondent Company in 
part of the advantages it has unlawfully gained, one of which hag been the 
reduction of the Union's bargaining power to almost nothing. By its unfair 
labor practices the Respondent deprived its employees of the means of dealing 
with their employer with a measure of equality, discouraged collective 
bargaining, and rendered impotent their utilization of collective action. 
In this the Respondent flouted the purposes of the Act. ". . . the avowed 
and interrelated purposes of the Act are to encourage collective |bargaining 
and to remedy the individual worker's inequality of bargaining power oiteuietes 
N.L.R.B. v. Hearst Publications, Inc., 322 U.S. 111, 126. | 
A bare order to bargain in this case will only serve tq acknowledge 
the formalities of the law while the Respondent retains full possession of 
the fruits of its violations. Cf. Montgomery Ward & Co. v. N.L.R.B., 339 
F. 2d 889, 894 (C.A. 6). Moreover, it is the Respondent who oe bear the 
brunt of the disentanglement of the consequences of its unfair labor practices, 
since it has caused the chain of events which resulted in the deprivation of 
rights flowing to the Union and its employees. An appropriate Saasas 
contemplates that the employer shal] not retain the fruits of his! unfair 
labor practices. Beacon Piece Dying & Finishing Co. Inc., 121 NLRB 953, 
963. See also N.L.R.B. v. Armco Drainage & Metal Products Inc.,| 220 F. 2d 
573 (C.A. 6); Piasecki Aircraft Corporation v. N.L.R.B., 280 F. 2d 575, 591 
(C.A. 3) cert. denied 364 U.S. 933. A remedy which will "effectuate the 
policies” of the Act in this case calls for a restoration of the Union's 
bargaining power lost by reeson of the Respondent Company's unfair labor 
practices, 
Hence, in order that to some extent the bargaining power’ of the 
Union destroyed by the Respondent Company's labor practices may be restored, 
and, in order that the unfair labor practice strikers who lost pay by reason 
of the Respondent Company's unfair labor practices may be reimbursed, and, in 
order to effectuate the policies of the Act, the Trial Examiner recommends, 
in additon to e bargaining order and the posting of notices, that the Respondent 
make whole each unfair labor practice striker for loss of earnings 52/ he has 
suffered by paying to him a sum of money equivalent to the amount! he would 
have normally earned during any periods commencing on October 12,) 1965 when 
his usual job assignments were performed by another employee until such time 
as the Respondent Company has complied with the Recommended Order! herein, 
less net earnings during said period, to be computed on a quarterly basis in 
the manner established by the Board in F. W. Woolworth Co., 90 NLRB 289, and 
shall include interest at the rate of 6 percent per annum, to be ¢omputed in 
the manner set forth in Isis Plumbing & Heating Co., 138 NLRB 716. 
52/ The Act does not specifically limit the Board's power to GUE backpay 
to any specific violation of the Act. Section 10(c) of the Act provides: 
If upon the preponderance of the testimony taken the 
Board shall be of the opinion that any person named 
in the complaint has engaged in or is engaging in 
any such unfair labor practices, then the Board... 
shall issue . . . on such person an order requiring 
such person. . . to take such affirmative action 
including reinstatement of employees with or without 
backpay, as will effectuate the policies of the Act. 
As unfair labor practice strikers, the strikers in the instant case are 
entitled to reinstatement. | 
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In that a purpose of the Recommended Remedy is "to remedy the 
individual worker's inequality of bargaining power" caused by the Respondent 
Company’s unfair labor practices,it is further recommended that the Union 
be allowed to utilize the recommended backpay award as an item for negotiation. 


Conclusions of Law 


l. The Textile Workers Union of America, AFL-CIO is a labor organi- 
zation within the meaning of the Act. 


2. The Respondent Wilder Mfg. Co., Inc. is engaged in commerce 
within the meaning of Section 2(6) and (7) of the Act and it will effectuate 
the purposes of the Act for jurisdiction to be exercised herein. 


3. All production and maintenance employees of the Wilder Mfg. Co., 
Inc. employed at its Port Jervis, New York plant, excluding all other employees, 
guards and supervisors as defined in the Act constitute a unit appropriate for 
the purposes of collective bargaining within the meaning of Section 9(b) of 
the Act, as amended. 


4. At all times since October 12, 1965, the above labor organi- 
zation has been, and now is, the ex¢lusive representative of all the 
employees in the above appropriate unit, for the purpose of collective 
bargaining within the meaning of Section 9(a) of the Act. 


5. By refusing to recognize and bargain with the Union on and after 
October 12 1965 said Respendent has engaged in and is engaging in unlair lacer 
practices within the meaning of Section 8(a)(1) and (5) of the Act. 


6. The strike which commenced on October 12 1965 was caused and 
prolonged by said Respondent's unfair labor practices and hence was an unfair 
labor practice strike. ; 


7. The aforesaid unfair labor practices are unfair labor::practiccs 
within the meaning of Section 2(6) and (7) of the Act. 


RECOMMENDED ORDER 


Upon the foregoing findings of fact and conclusions of law and 
upon the entire record in this case, it is recommended that the Respondent 
Wilder Mfg. C-., Inc. its offieers, agents, successors, and assigns shall: 


1. Cease and desist from: 


(a) Refusing to recognize and bargain collectively with the 
Textile Workers Union of America, AFL-CIO in the following appropriate unit: 


All production and maintenance employees 
of the Wilder Mfg. Co., Inc. employed at its 
Port Jérvis, New York plant, exeluding all 
other employees, guards and supervisors as 
defined in the Act. 


(b) In any like or related manner interfering with,. 
restraining, or coercing employees in the rights guaranteed to them by 
Section 7 of the Act. 


2. Take the following affirmative action which it is found will 
effectuate the policies of the Act: 
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(a) Upon request, bargain with the Union as tint cxeiusive 
representative of the employees in the appropriate unit and if!an under- 
standing is reached, reduce it to writing and sign it. 


| 
(b) Make whole each unfair labor practice striker for any 
loss of pay he may have suffered by reason of the said Respondéent’s unfair 
labor practices in accordance with the recomaendations set forth in "The 
remedy" herein, 4 


(c) Preserve and make availacle to the Soard add ite agents, 
upon request, for examination and copying, all payroll recorces, social 
security payment records, timecards, personnel records and repdérts, ant ali 
other records relevant or necessary to the determination cf backpay due and 
related rights provided under the terms of this Recommended Ortez, 

i 


(d) Post at its Port Jervis, New York establistinens, copies 
of tke notice attached hereto and marked "Appendix. ' 53/ Copies cf said 
noti.:, to be furnished by the Regional Director for thc Secend Region, shall, 
after being duly signed by Respondent's representative, be pested by it 
immediately upon receipt thereof and maintained by it for 60 cénsecutive days 
thereafter in conspicuous places, including all places where notices to 
employees arc -uctomarily posted. Reasonable steps shali be pes by said 
Respondent to insure that said notices are not altered, defaced, er covered 
by any other material. 
| 

(e) Notify the Xegional Directer far the Secerd Yegien, in 
writing, within 29 days from the date of this Recommendsdé Ordcey, what steps 
said Respondent las taken to comply herewith. 54/ 

It is recommended that the complaint be dismissed ingofas as it 
alleges violations of the Act other than these found in this Deczsion. 


Dated at dashington, D. C. 


Leweli Geezlich 
Trial Examiner 


23/ In the event that this Recommended Order be adopted by the) Board, the 
words ‘A DECISION AND ORDER" shall be substituted for the words "THE 
RECOMMENDED ORDER OF A TRIAL EXAMINER" in the notice. In ithe further 
event that the Board's Order is enforced by a deccce of = United States 
Court of Appeals, the words "A DECREE OF THE UNITED STATES! COURT OF 
APPEALS ENFORCING AN ORDER" shall be substituted for the words "A 
DECISION AND ORDER." 

In the cvent that this Recommended Order be adopted by the; Bcard, this 
provision shall be modified to read: "Notify said Regional) Director, 
in writing, within 10 days from the date of this Order, what steps the 
Respondent has taken to comply herewith." 
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(91-68) APPENDIX TXD-560-66 


NOTICE TO ALL EMPLOYEES 


PURSUANT TO 
THE RECOMMENDED ORDER OF A TRIAL EXAMINER O} THE 


NATIONAL LABOR RELATIONS BOARD 


and in order to effectuate the policies of the 


NATIONAL LABOR RELATIONS ACT 
(AS AMENDED) 
we hereby notify our employees that: 


WE WILL NOT refuse to bargain collectively with 
the TEXTILE WORKERS UNION OF AMERICA, AFL-CIO 

as the exclusive representative of the employees 
in the bargaining unit described below. 


WE WILL NOT in any like or related manner inter- 
fere with, restrain, or coerce our employees in 
the exercise of the rights guaranteed them by 
Section 7 of the Act. 


WE WILL, upon request, bargain with the above- 
mamed Union, as the exclusive representative of 

all employees in the bargaining unit described 
below with respect to wages, hours, and other 

terms and conditions of employment and, if an - 2 
understanding is reached, embody such understanding 
in a signed agreement. 


The bargaining unit is: 


All production and maintenanc.: 
employees of the Wilder Mfg. Co., Inc. 
employed at its Port Jervis, New York 
plant, excluding all other employees, 
guarde and supervisors as defined in 
the Act. 


WE WILL make whole each unfair labor practice 
striker for any loss of pay he may have suffered 
by reason of our unfair labor practices. 


WILDER MFG. CO., INC. : 


(Employer) 


ee Modmenaientis a 
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This Notice must remain posted for 60 consecutive days from the date of posting, and must not be 
altered, defaced, or covered by any other material. 
tf employees have any question concerning this Notice or compliance with its provisions, 


they may communicate directly with the Board's Regional Office, Fifth Floor Squibb Buildin,, 
745 Fifth Avenue, New York, New York 10022 (Tel. No. 751-5500). 


AND 


TEXTILE WORKERS UNION OF AMERICA, AFL-CIO 


CASE NO. 2-CA-10823 


GENERAL COUNSEL'S EXHIBIT WO, I 


NATIONAL LAB.\F. RELATIONS BOARD 


-£AANC 
Be gm ke EXHIBIT ne! 


| Wenti‘ied s— 
Disposition Received 


Rejected .—.—--—__— 
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UNITED STATES OF AMEA.CA 
NATIONAL LASOR RELATIONS EQARD 


CHARGE AGAINST EMPLOYER 


wo NOT 
Case No. 


—_—$——— 
ue aa orh,inal and 4 copies of (his charge with the Nivesdb rejeatiel di chor for the regiud { 
siete labor practice occurred o¢ is occurring. 


1. EMPLOYER AGAINST 


paiciwnlcnichsjelerediun(Nialabvgncesticn cocurred| 06 I Oc Oe es 
om r Secewne 
Naan 7 = ree ae = Nouspenx or Wo. 
. - = ° 
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Abbkss OF Mata utisumMeNnt (Stree | Tyre oy Eoraniinu 
| 


| Identity principal proauet 
i Marufactius 
| Menutactur 
practices within the sscate 
f the National Labor Relations A 
ng of ghey act. 


Cc 


+e 6 ne ee ————— 
3. Full Name of Party Filing Charge (if labor organization, give full name, including local nae She nui.) 


Textile Workers Union of America, AFL-CI 


4 Address (Strect and number, city, zone, and State) 


99 University Place, New York, N. Y. 10003 


4s Nase of National or International Labor Organization of Which It Is an Affiliate or Cons.tcent 
is filed by a labor organization) 
Textile Workers Union of + America, AFL- 


ox ‘Address of National or International, if any (Street and Tnuaber, city, zonc, and State) 


99 University Place, N.Y., N.Y 


——_— 


7 DECLARATION 


I declare that I bave read the above charge snd that the statements thercin are truc to the best of my knowledce 
’ 
aenneeeneeteneyyerete woqneee: —oaseaeeeeent 
(Signature of representativo or perron Ming © 
va 


New York State Director 
‘ithe. Wfany) 


\WasLFULLY FALSE STATEMENTS ON THIS CHARGE CAN UE PUNISHED BY FINE Add) -MPRISONMENT (Us 3. CUS, 
, 6. COVERR@LNT PRINTING OFFICE = 16—G7G00-C. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SECOND REGION 


ARTHUR F.DERSE SR. PRESIDENT AND 
WILDER MFG. CO. INC. 


and CASE NO. 2-CaA-10823 


COMPLAINT AND NOTICE OF HEARING 


It having been charged by Textile Workers Union of America, 
herein called the Union, that wilder Mfg., Co., Inc., herein called 
Compary, and Arthur F. Derse Sr., President, herein jointly referred to as 


Respondents, have engaged in, and are engaging, in certain unfair labor practices 


affecting commerce as set forth and defined in the National Lebor erat sons Act, 
as amended, 29 U.S.C., Sec. 151, St seq., herein called the Act, the General 
Counsel of the National Labor Relations Board, herein called the Board, on behalf 
of the Board, by the undersigned Regional Director for the Second Region, 
pursuant to Section 10(b) of the Act and the Board's Rules and Regulations - 
Series 8, as amended, Section 102. 15, hereby issues this Complaint = Notice 

of Hearing and alleges as follows: 


| 
1. The Charge in this proceeding was filed by the Union on 


i 
November 4, 1965, and served by registered mail upon Respondents on or about 
November 6, 1965. 


2. (a) Respondent Company is and has been at all times material 


herein a corporation duly organized under, and existing by virtue of, | 
of the State of New York. | 

(b) At all times material herein, Respondent Compeny hes maintained 
an office and place of business at Mechanic Street and Erie R.R., in the City of 
Port Jervis, State of New York, herein called the Port Jervis plart, where it is, 
and has been at all times material herein, engaged in the manufacture, | ‘sale and 


distribution of baking pans, bakeshop equipment, and related products, | 


(c)| During the past year, which period is representative of 
its annusl operations generally, the Respondent Company, in the course and cone 
duct of its business, purchased and caused to be transported and delivered oN 
its Port Jervis plant, steel, and other goods and materials valued in excess 
of $50,000, of which goods and materials valued in excess of $50,000 were 
transported and delivered to its plant in interstate commerce directly from 
states of the United States other than the state in which it is located. 

(4); Respondent Company, is and has been at all times material 
herein an employer engaged in coumerce within the meaning of Section 2(2), (6) 
and (7) of the Act. 

3. (8); Arthur Derse Sr., is and has been at all times materiel 
herein, the President of Respondent Company, acting on its debalf, cad on agent 


thereof, 


(b)| Arthur Derse Sr., is and has been at all times material 


herein, an employer engaged in commerce within the meaning of Section 2(2), (6) 


and (7) of the Act. 

4 Williem De Sraw is, and has been at all times material herein, 
an agent of Respondent Company acting on its behalf, and a supervisor thereof 
within the meaning of Section 2(11) of the Act. 

5. The|Union is and has been at all times material herein a labor 
organization within the meaning of Section 2(5) of the Act. 

6. All production and maintenance employees of Respondents, 
euployed at its Port Jervis plant, exclusive of draftsmen, office clericals, 
plant cleriasle, guards, watchmen, professional employees and all supervisors 
as defined in Section 2(11) of the Act, constitute a unit appropriate for the 
purposes of collective bargaining within the meaning of Section 9(b) of the Act. 

7. Commencing on or about October 9, 1965, the Jntoz engaged in an 
organizational campaign among Respondents’ employees in the unit descrived above 
in paragraph 6. 


8. On or about October 11, 1965, a majority of Respondents’ 
employces in the unit described above in paragraph 6, designated and selected 


the Union as their representative for the purposes of collective bargaining with 


Respondents and at all times since said date, the Union, by virtue of ‘section 
9(a) of the Act, has been and is now the exclusive representative of all the 
employees in said unit for the purposes of collective bargaining. | 

9. Oz or about October 12, October 13, October 25 and Novenber 5, 
1965, the Union requested Respondents to recognize it and to bargain bollectively 
with it as the exclusive collective bargaining representative of Respondents" 
employees in the unit described above in paragraph 6 with respect to rates of 
pay, wages, hours of employment and other terms and conditions of employment 
of such employees. | 

10. (a) Since on or about October 12, 1965, Respondents" have 
refused to recognize or bargain collectively with the Union as the exclusive 
collective bargaining representative of Respondents’ employees ia the unit 
described above in paragraph 6. ! 

(b) Respondents have refused to recognize and bargain 
collectively with the Union as described above in subparagraph (a) notwithstand- 
ing that they did not have @ good faith doubt concerning the Unioa’ 5 majority 
status among the employees in the unit described above in paragraph 6. 

11. (8) On or about October 12, 1965, the Respondents’ employees 
ceased work concertedly, and went out on strike, and since said ance, have 
continued to engage in such concerted work stoppage and strike. | 

(b) The strike described above in subparagraph (a) was caused, 
provoked and prolonged by the unfair labor practices of Respondents deacribed 
above in paragraph 10. | 

12. On or about October 24, 1965, at the home of Jack use, a 
striking employee, Respondents by William De Graw, urged and solicited him to 
join with other employees to select a committee of employees for ehe purpose 
of desling directly with Respondents concerning explo;ess’ grievances, terms 


and conditions of employment. 
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13. By the acts described above in paragraphs 10 and 12, and by 
each of said acts, Respondents interfered with, restrained and coerced, and 
are interfering with, restraining and coercing their employees in the exercise 
of the rights guaranteed in Section 7 of the Act, and thereby engaged in and 
are engaging in unfair labor practices affecting commerce within the meaning 
of Section 8(a)(1) and Section 2(6) and (7) of the Act. 

14. By the act described above in paragraphs 10 and by each of said 
acts, Respondents refused to bargain collectively and are refusing to bargain 
collectively with the representative of their employees, and thereby engaged in 
and are engaging in unfair labor practices effecting commerce within the mean- 
ing of Section 8(a)(5) and Section 2(6) and (7) of the Act. 

15. The acts of Respondents described above in paragraphs 10 and 12, 
oocurring in connectioe with the operations of Respondent Company described 
above in paragraph 2, have a close, intimate, and substantial relation to 
trade, traffic, and commerce among the several States and tend to lead te 
labor disputes burdening and obstructing commerce and the free flow of commerce, 


PLEASE TAKE NOTICE that on the 4th day ofApril 1966, at 1:00 p.m., 


at 745 Fifth Avenue, Fifth Floor, in the City and State of New York, a hearing 


will be conducted before a duly designated Trial Examiner of the National 
Labor Relations Board on the allegations set forth in the above Complaint, 
at which time and place you will have the right to appear in person, or other- 
wise, and give testimony. 

You are further notified that, pursuant to Sections 102.20 and 
102.21 of the Board's Rules and Regulations, the Respondents shell each file 
with the undersigned Regional Director, acting in this matter as agent of 
the National Labor Relatious Board, an original and four (4) copies of an 
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| 
answer to the said Complaint within ten (10) days from the service ewes 
and that unless each does so all of the allegations in the Complaint shall 
be deemed to be admitted by it to be true and may be so found by the Board. 
| 


Dated at New York, New York this 31gcdsy of January 1966. | 


National Labor Relations Board 
745 Fifth Avenue | 
New York, New York 10022 


March 31, 1966 


Wilder Mfg. Company 
Case No. 2-CA-10823 


Joseph Rosenthal, Esq. 
Friedlander, Gaines & Ruttenberg 
221 West 57th Street 

New York, New York jdy3403 


Daniel Jordan, Esq. 
99 University Place 
New York, New York pE G346L 


Dear Sirs: 


Please be advised that at the hearing in the above- 
captioned matter Counsel for the General Counsel will move to 
amend the Complaint as follows: 


Paragraph (9) shall read: 


On or about October 12, October 13, October 25, 

| October 27, November 3, Movember 5, December 27, 1965 and 

| January 6, 1966, the Union requested Respondents to recognize 
it and to bargain collectively with it as the exclusive 
collective bargaining representative of Respondents’ em- 

| ployees in the unit described above in paragraph 6 with 
respect to rates of pay, hours of employment and other 

| terms and conditions of employment of such employees. 


The amendment, as you will note, adds additional 
times when the Union made requests. The Motion In Opposition 
and the Bill of Particulars filed this day refers to Paragraph 
9 as it was originally and as it will be amended. 


Sincerely, 


Vo 


Raymond Green 
Attorney 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SECOND REGION 


ARTHUR F. DERSE SR., PRESIDENT, AND 
WILDER MFG. CO. INC. ! 


CASE HO. 2-CA-10823 


It having been charged by Textile Workers Union of America, AFL-CIO, 


herein called the Union, that Wilder Mfg., Co., Inc., herein called Respondent 


Company, and Arthur F, Derse Sr., President, herein jointly referred to as 

Respondenss, have engaged in, and are engaging in, certain unfair labor prac- 
tices affecting commerce as set forth and defined in the National Labor Re- 

lations Act, as amended, 29 U.S.C., Sec. 151, et seqg., herein called the Act, 
the General Counsel of the National Labor Relations Board, herein called the 
Board, on behalf of the Board, by the undersigned Regional Director for the 
Second Region, pursuant to Section 10(b) of the Act and the Board" s Rules and 


Regulations -- Series 8, as amended, Section 102.37 hereby issues this Amended 

| 

| 

1. The Charge in this proceeding was filed by the Union on November 4, 


Complaint and Notice of Hearing and alleges as follows: 


1965, and served by registered mail upon Respondents on or about November 6, 
1965. | 
2. (a) Respondent Company is and has been at all tines material 
herein a corporation duly organized under, and existing by virtue of, the laws 
of the State of New York. | 
(b) At all times materia! herein, Respondent Company has maintained 


an office and place of business at Mechanic Street and Erie R. Rey in the City 
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of Port Jervis, State of New York, herein called the Port Jervis plant, where 
it is and hag been at all times material herein, engaged in the manufacture, 
sale and distribution of baking pans, bakeshop equipment, and related products. 
(ce) ‘During the past year, which period is representative of its 
annual operations generally, the Respondent Company, in the course and con- 
duct of its business, purchased and caused to be transported and delivered 


to its Port Jervis plant, steel, and other goods and materials valued in 


excess of $50,000, of which goods and materials valued in excess of $50,000 


were transported and delivered to its plant in interstate commerce directly 
from states of the United States other than the state in which it is located. 

(¢) | Respondent Company, is and has been at all times material 
herein an employer engaged in commerce within the meaning of Section 2(2), (6) 
and (7) of the Act. 

3. (a) Arthur Derse Sr., is and has been at all times material herein, 
the President of Respondent Company, acting on its behalf, and an agent 
thereof. 

(b) Arthur Derse Sr., is and has been at all times material herein, 
an employer engaged in commerce within the meaning of Section 2(2), (6) and 
(7) of the Act. 

4. William De Graw is, and has been at all times material herein, an 
agent of Respondent Company acting on its behalf, and a supervisor thereof 
within the meaning of Section 2(11) of the Act. 

5. ‘The'Union is and has been at all times material herein a labor 
organization within the meaning of Section 2(5) of the Act. 

6. All! production and maintenance employees of Respondents, employed 
at its Port Jervis plant, exclusive of draftsmen, office clericals, plant 
clericals, guards, watchmen, professional employees and all supervisors as 
defined in Section 2(11) of the Act, constitute a unit appropriate for the 


o2- 
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purposes of collective bargaining within the meaning of Section 9(b) of the 


Act. 
| 


7. Commencing on or about October 9, 1965, the Union engaged in an 


organizational campaign among Respondents’ employees in the unit described 


| 
above in paragraph 6. 


| 

8. On or about October 11, 1965, a majority of Respondents’ employees 
in the unit described above in paragraph 6, designated and welecced the Union 
as their representative for the purposes of collective bargaining with 
Respondents and at all times since said date, the Union, by virtue of Section 
9(a) of the Act, has been and is now the exclusive representative of all the 
employees in said unit for the purposes of collective bargaining. 

9. On or about October 12, October 13, October 25, odtober 27, 
November 3, November 5, December 27, 1965 and January 6, 1966, the Union 
requested Respondents to recognize it and to bargain collectively with it 
as the exclusive collective bargaining representative of Respondents’ 
employees in the unit described above in paragraph 6 with respect to wages, 
hours and other terms and conditions of employment of such exployees. 

10. (a) Since on or about October 12, 1965, Respondents have refused 
to recognize or bargain collectively with the Union as the exclusive collec- 
tive bargaining representative of Respondents’ employees in ‘the unit de- 
scribed above in paragraph 6. 

(b) Respondents have refused to recognize and bargain collectively 
with the Union as described above in subparagraph (a) notwithstanding that 
they did not have a good faith doubt concerning the Union's majority status 
among the employees in the unit described above in paragraph 6. 

11. (a) On or about October 12, 1965, the Respondents" employees ceased 


| 
work concertedly, and went out on strike, and since said date, have continued 


-3- 
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to engage in such concerted work stoppage and strike. 

(b); The strike described above in subparagraph (a) was caused, 
provoked and prolonged by the unfair labor practices of Respondents described 
above in paragraph 10. 

12. ‘On or about October 24, 1965, at the home of Jack Munoz, a stri- 
king exployee,; Respondents, by William De Graw,their. supervisor and-agent, 
urged and solicited employees to join with other employees to select a comm- 
ittee of employees for the purpose of dealing directly with Respondents con- 
cerning employees’ grievances, terms and conditions of employment. 

13. On or about November 5, 1965, Respondents by Walter Derse, their 
officer and agent, warned and directed the non-striking employees to refrain 
from associating with members of the Union, on public streets outside 
Respondents’ premises during non-working hours, and to refrain from giving 
any assistance or support to the Union, and threatened the non-striking em- 
Ployees with discharge and other reprisals if they continued to associate 
with members of the Union and if they gave any assistance and support to it. 

14, In or about February 1966, exact date presently unknown, at the 
home of William De Graw, Respondents,by William De Graw, their supervisor, 
offered and promised to the employees changes in overtime and vacation pol- 
icies and other benefits and improvements in their working conditions and 
thereafter, at,a time presently unknown, Respondents granted said benefits 
to employees to induce them to refrain from becoming or remaining members 
of the Union and to refrain from giving any assistance or support to it and 
to induce them|to abandon their membership in and activity on its behalf 


and to induce them to abandon the strike described above in Paragraph 11. 


£5. Respondents engaged in the conduct described above in paragraphs 


12 through 14, in order to undermine the Union and to destroy its majority 


status among such employees. 


| 
16. By the acts described above in paragraphs 10, 12, 13, 1% and 15, 


and by each of said acts, Respondents interfered with, restrained and coerced, 
| 


and is interfering, restraining and coercing its employees in the exercise of 


the rights guaranteed in Section 7 of the Act, thereby engaged in and are 


| 
engaging in unfair labor practices affecting commerce within the meaning of 


| 
Section 8(a)(1) and Section 2(6) and (7) of the Act. 


17. By the acts described above in paragraphs 10, 12, a3, 14 and 15, 
and by each of said acts, Respondents refused to bargain collectively and 
arerefusing to bargain collectively with the representative of thelz employees 
and thereby engaged in and are engaging in unfair labor practices affecting 
commerce within the meaning of Section 8(a)(5) and Section 26) and (7) of 
the Act. | 

18. The acts of Respondents described above in paragraphs 10, 12, 13, 
14 and 15, occurring in connection with the operations of Respondent Company 


described above in paragraph 2, have a close, intimate, and substantial re- 


| 
lation to trade, traffic, and commerce among the several States and tend to 
| 


lead to labor disputes burdening and obstructing commerce and ithe free flow 
of commerce. 


PLEASE TARE NOTICE that on the 7th day of June, 1966, at 1:00 p.m., 
| 


at 6 Church Street, in the Hearing Room, in the City of Port Jervis and State 
of New York (as heretofore scheduled), a hearing will be conducted before a 
duly designated Trial Examiner of the National Labor Relations Board on the 
allegations set forth in the above Amended Complaint, at wbich time and 
place you will have the right to appear in person, or otherwise, and give 


testimony. 


You are further notified that, pursuant to Sections| 102.20 and 
102.21 of the Board's Rules and Regulations, the Respondents shall each 
| 
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file with the undersigned Regional Director, acting in this matter as agent 


of the National Labor Relations Board, an original and four (4) copies of 
an aaswer to the said Amended Complaint within ten (10) days from the service 
thereof, and that unless it does so, all of the allegations in the Amended 
Complaint shall be deemed to be admitted by it to be true and may be so 
found by the Board. 

Form, NLRB-4668, Statement of Standard Procedure in Formal Hearings 
Held Before the National Labor Relations Board in Unfair Labor Practice Cases, 
is attathed. 


Dated at New York, New York this 9th day of May, 1966. 


VPA 


Ivan C. McLeod, Regional Director 
National Labor Relations Board 
Second Region 

745 Fifth Avenue 

New York, New York 10022 


Form NLRB 4668 


(C CASES) 


STATEMENT OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD BEFORE THE 
NATIONAL LABOR RELATIONS BOARD IN UNFAIR LABOR PRACTICE CASES 
| 


The hearing will be conducted by a Trial Examiner of the| National 
Labor Relations Board in accordance with the provisions of the National Labor 
Relations Act, the Administrative Procedure Act, and the Board's|Rules and 
Regulations. Parties may be represented by an attorney or other | | representa- 
tive and present evidence relevant to the issues. | 


An official reporter will make the only official transcript of the 
proceedings, and all citations in briefs and arguments must refer to the 
official record. The Board will not certify any transcript other than the 
official transcript for use in any court litigation. Proposed corrections of 
the transcript should be submitted, either by way of eee eon or motion, to 
the Trial Examiner for his approval. 

All matter that is spoken in the hearing room while the hearing is in 
session will be recorded by the official reporter unless the Trial Examiner 
specifically directs off-the-record discussion. In the event that any party 
wishes to make off-the-record statements, a request to go off the record 
should be directed to the Trial Examiner and not to the official! |reporter. 


Statements of reasons in support of motions and See should be 
specific and concise. The Trial Examiner will allow an automatic exception to 
all adverse rulings, and, upon appropriate order, an objection and exception 
will be permitted to stand to an entire line of Guesmtontoen 


All exhibits offered in evidence shall be in duplicate. ‘Copies shall 
also be supplied to other parties. If a copy of any exhibit is not available 
at the time the original is received, it will be the responsibility of the 
party offering such exhibit to submit the copy before the close of hearing. 
In the event such copy is not submitted, and the filing thereof has not for 
good reason shown been waived by the Trial Examiner, any ruling receiving the 
exhibit may be rescinded and the exhibit rejected. 


Any party shall be entitled, upon request, to a reasonable period at 
the close of the hearing for oral argument, which shall be included in the 
stenographic report of the hearing. In the absence of a request, the Trial 
Examiner may himself ask for oral argument, if at the close of the hearing he 
believes that such argument would be beneficial to his understanding of the 
contentions of the parties and the factual issues involved. | 


Any party shall also be entitled upon request made before the close of 
the hearing, to file a brief or proposed findings and conclusions, or both, 
with the Trial Examiner who will fix the time for such filing. | 
| 

Attention of the parties is called to the following requirements laid 
down in Section 102.42 of the Board's Rules and Regulations with \respect to 
the procedure to be followed before the proceeding is transferred to the Board: 
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No request for ‘an extension of time within which to submit briefs or 
proposed findings to the Trial Examiner will be considered unless received by 
the Chief Trial Examiner in Washington, D. C. (or, in cases under the 
San Francisco, California branch office of Trial Examiners, the Associate 
Chief Trial Examiner in charge of such office) at least 3 days prior to the 
expiration of time fixed for the submission of such documents. Notice of 
request for such extension of time must be served simultaneously upon all 
other parties, and proof of such service furnished to the Chief Trial Examiner 
or Associate Chief Trial Examiner, as the case may be. All briefs or proposed 
findings filed with the Trial Examiner must be submitted in triplicate, and 
may be in typewritten, printed, or mimeographed form, with service upon the 
other parties. 


In due course the Trial Examiner will prepare and file with the Board 
his decision in this proceeding, and will cause a copy thereof to be served 
upon each of the parties. Upon filing of the said decision, the Board will 
enter an order transferring this case to itself, and will serve copies of that 
order, setting forth the date of such transfer, upon all parties. At that 
point, the Trial Examiner's official connection with the case will cease. 


The procedure to be followed before the Board from that point 
forward, with respect to the filing of exceptions to the Trial Examiner's 
Decision, the submission of supporting briefs, requests for oral argument 
before the Board, and related matters, is set forth in the Board's Rules and 
Regulations, Series 8,:as amended, particularly in Section 102.46, and follow- 
ing sections. A summary of the more pertinent of these provisions will be 
served upon the parties together with the order transferring the case to the 
Board, 


Adjustments or settlements consistent with the policies of the Act 
reduce government expenditures and promote amity in labor relations. Upon 
request, the Trial Examiner will afford reasonable opportunity during the 
hearing for discussions between the parties if adjustment appears possible, 
and may himself suggest it. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SECOND REGION 


ARTHUR F. DERSE SR., PRESIDENT, and 
WILDER MFG. CO. INC, 


CASE NO. 
-and- 2-CA-10323 


TEXTILE WORKERS UNION OF AMERICA, AFL-CIO 


ANSWER TO AMENDED COMPLAINT 
AND_REQUEST FOR BILL OF PART 


PLEASE TAKE NOTICE, that the undersigned, on behalf 
of Respondent, ARTHUR F. DERSE SR. and WILDER MFG. CO. INC. 


hereby interpose the following answer to the amended complaint 


: | 
issued by the Regional Director on May 9th, 1966. 


1. Respondent admits paragraphs "1", "2", "3(a)" and 
"5" of the amended complaint. 

2. Respondents deny each and every allegation con- 
tained in paragraphs "3(b)", "4", "6", "7", “sh, "9", "10(a)", 
“10 (b)", "22 (a)", "11 (b)", “12°, “23", “24",/ "15", “16, "17" 
and "18". 

PLEASE TAKE FURTHER NOTICE, that you are hereby re- 
quested to serve upon the undersigned the following bill of 
particulars in connection with the amended complaint: 

1. With regard to the allegations contained in para- 


graph 13 thereof, state the names of those employees alleged to 


have been 


A. Warned and directed to “refrain from associating 
with members of the Union"; 


Warned and directed to “refrain from giving 
any assistance or support to the Union". 


Threatened "with discharge and other reprisals 
if they continued to associate with members of 
tne Union and if they gave any assistance and 
support to it." 
2. With regard to the allegations contained in vara- 
raph 14 of the amended complaint, state the names of employees 


alleged to have been offered and promised by William De Graw 


“changes in over-time and vacation policies and other benefits 


and improvements in their working conditions" and the names of 


employees alleged to have been granted said benefits. 


DATED: New York, May 18th, 1966. 


Yours, etc. 


FRIEDLANDER, GAINES & RUTTENBERG 
Attorneys for Respondent 

221 West 57th Street - 

New York, New York 


: IVAN C. McLEOD, 
Regional Director 
National Labor Relations Board 
Second Region 
745 Fifth Avenue 
New York, New York 10022 


DANIEL JORDAN, ESQ. 
Textile Workers Union of America, AFL-CIO 
99 University Place 
New York, New York 
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MR. GREEN: No. 

TRIAL EXAMINER: If not, you are excused, * 
(Witness é¢xeused) 

TRIAL EXAMINER: Mr. Rubinstein, I understand that it 


ia your desire tc testify at this moment so yeu may be exeused 


| from the proceedings. 


I also note that you entered the appearance as a repre- 
sentative of the Charging Party. Will there be somebody 
available tomorrew down here? 

MR. RUBINSTEIN: Yes, Mr. Sy Cohen, who is the Hudson 
area director -- Joint Board Direetor will be present tomorrow 

TRIAL EXAMINER: Is he present nok? 

MR. RUBINSTEIN: Yes. z XS 

“TRIAL EXAMINER: I would like to have hin enter his 
@ppearance at this time. 

me COHEN: Sy Cohen, 602 Warren Street, Hudson, New 
York, representing Textile Workers Unien, Hudson Valley Joint 
Board. 

_-— TRIAL _EXANDMER 1 —_Very-weii,—--——_-—_ -—----—.- -- 
JACK RUBDSTEIN 


ja witness called by ‘and on behal? of the Generel Counsel, ~~ 7 


aa 
THE WITHESS: My name is Jaek Rubinstein. 


| ~ “(RTA EXANINER: And your address? 


York City. 


DIRECT EXAMINATION | 


Q (By Mr. Green) By whem are you employed, Mr. Rubin- 


stein? 
A I am employed by the Textile Workers Union of Americas 
as its New York State direetor. 
Q How long have yeu been employed in that eapacity or by 
that union? 
About 30 years. 
How long in that eapacity? That speeifie capacity. 
Sinee 1940, | 
Are you familiar with the Wilder Manufasturing Company? 
Yes, I'm familiar with it. 
When did you first become familiar with that eenpany? 
In the early part of October, about the 8th or 9th I 
was made aware of the fact that there was an interest on the 
part of the workers fer joining the union. | 
MR. ROSEMTHAL: Objection, move that the witness's ens- 
wer be stricken as hearsgy. | 
TRIAL EXAMINER: No, I will let it stand. 
Go ahead. 
Do you know & man named Walter Derse? 


Can't say I know him, I've seen him, talked te him ence 


or tried to. 
Q Deseribe wheat happened en that particular eseasion. 
When did it happen? 
A On or ebeut Oetober the 25th. I came up to Pert Jervis 
for the purpese of trying te meet some of the prineipais of 
the cempany to see if we could de something to settle the 
strike. I was standing alengside of the gate where the 
strikers picket tent was set up, and I talked with Nr. Hissan 
and Mr. Cohen and I said, “Is anyene in the plant,” and they 
told me, "Ho." 

They said — I was told that the management people were 


out for iunch. 


Stoed around a while, and then two er three people said 


“Therets Walter Derse eoming new." 
He drove threugh the gate, parked his ear and at that 
time I said, “Let's go and see if we ean talk to hin." 
Q By the way, can you piek out Walter Derse? Is he in 
this room? 
A Yes, he's in this room right now. 
3 Please point to hin. 
A This is the gentleman sitting cver here to my left. 
MR. GREEN: I would like the reeord to show that Hr. 
Rubinstein pointed to the man sitting next te eeusel for 
the Respendent and identified him as Walter Derse. 
g Go ahead. 


A 


JA-49 
121 


I appreached Nr. Walter Derse and Nr. Sy Cohen and His- 


sam were with me. All three ef us appreashed hin. 


I stepped up te Nr. Derse, ani I said, “My name is Juek 


Rubinstein, and I represent the Textile Workers Union of Amer- 


iea, and I would like te talk te you." 
A little fumbling teck please, and I said, "Hew abeut 


inviting me into your offiee?” 


Me. Derse says, "I can't talk te you." 
I said, “How about reeegnizing our union?” 
He said, “Ne comment." | 
With that he stuek his hand in his peeket and pulled out 


@ little slip ef paper and said, "These are my attormeys. 


Talk to then.” 


I said, "How about my talking to you?* | 
He shrugged his shoulders and said, "No comment." 
After that he eentinued meving on, and the only way I 


could get to talk to him would be by grabbing him, and I knew 


that would be impelite, so the conversation ended. 


Q 
A 
Q 
A 


at this moment. 


General Counse] Exhibit 6 fer identifieation. 


Theat was all thet was said? 
What? 
That was all thet wes said? 


That was basieally all that was said that I ean remenber 


MR. GREER: Would you mark this fer identifieation es 


112 
the decument above 
deseribed was mayked General 
Counsel's Exhibit 6 fer iden- 
tifieation.) 
TRIAL EXAMINER: Did you eentact the atterneys? 
THE WITHESS: Tried to. 
Q I show you General Counsel's 6 fer identifieation. I 
ask yeu to identify it. 
A Yes, this is a slip of paper that Mr. Derse gave me, 
but there is a little slip over it which I dene seme seribblir 
on the bottom, but this is the slip that was given me. 
Q It was attached te a pleee of paper? 
A That's eerrect. 
mM. GREEN: All right, I weuld like to intreduee this 
as Generel Counsel Exhibit 6. 
TRIAL EXAMINER: Did you state a definite date? 
THE WITNESS: This day that I appreached him that he 
handed we this, I think it was about the 25th of the month. 
TRIAL EXAMINER: 25th of what month? 
THE WITHESS: The strike teek place. Osteber, I believe 
it wes. 
TRIAL EXAMINER: Is this the demand you referred to 
in your eonplaint, paragraph 9? 
MES. NORIO: I'm sorry, Mr. Trial Buaniner. 
TRIAL EXAMINER: Is this the demand yeu referred te in 
your semplaint as eeeurring om Osteber 25th? 


MRS. NORIO: That's right, Nr. Trial Exeminer. 
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TRIAL EXAMINER: Do you have any ebjestion? 
WR. ROSENTHAL: Ne ebjection. . 
TRIAL EXAMINER: Very well, General Cosel 6 is ad- 
mitted. | | 


(The deeument 
marked 

it 6 fer 
Feeeived in evidence.) 


Q Did you centast these attorneys? 


A A day oF two later I ealled the office of Friedlander, 
Gaines and Ruttenberg and I asked for xr. Ruttenberg, and I 
said te him, "I'd like te get together with yeu te see if we 
ean't settle this strike --" sorreetion. I teret identified 
myself te the party that answered the eal] and teld him I was 
the representative of the Textile Werkers Unien ef Aseries, 
gave him wy name, teld him I was talking to him about the 
strike that was in progress at Port Jervis, New Yerk at the 
Wilder Manufacturing Company, and expressed e Gesire te sit 
dewn and talk over a settlement of this whele situation. 

He teld me he was very busy and what's more he had not 
received any instruetions from his elient, and under the eir- 
cumstances he didn't see any peint in meeting. In addition to 


that he teld me the company was very busy. I believe he made 
reference te a campaign of the taxi workers that was taking 
place then im New York. 

Did this persen identify himself to you? 
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[A I understoed it to be Mr. Ruttenberg that I was telking 
to. I may have been mistaken, it may have been Mr. Resenthel, 


I dentt know. 
/ 
Q Dia you leave @ number rer him to eall you? == =~ 
\ 


A \ Yes, I left my number, 

ia you ask him to eall him back? Ask him te eall you 
A Yes, I didn't ask that way, I said, “If you learn any- 
thing please 1e me hear frem you." i 

WR. ROSENTHAL: Can we have a few less leading questions 
After all, you should not have te lead Hr. Rubinstein. 

TRIAL EXAMINER: When @ leading question is posed and 
you beve an objection to it I would appreeiate it if you 
atate it at that time. \ 

MR. ROSENTHAL: I antieipate anether one. 

Q When, if ever, dia you rave Way further contest with 
any of the company attorneys? | 

A ‘think about/semetine in Nevenber\I again ealled. I 
then asked who ft handling the Wilder ease. I believe a Mr. 
Cehen answered’ the phone, and I again reised question ef 
the possibiiities of getting down and sitting 4 

about a sottienent, ami he was very unrespensive. 

éian't know what the eempany wanted to de, and I says, 

yeu find out let me knew." 


witness «allied by ani en behalf @& the Genexal Ceunsel, 


\, | 
be duly swern, testified as fellews: 
EXAMINER: Be seated, please. 


\ 
Give yeur name. 


THE 33; Helmut Hernsdert. 
_ Your address? =) 
,, Pert Jervis. 


ef Osteber 12, 1965 
12th by whem were 


495 
i EXAMINER: New leng? An heur, ten minutes, twp 
hours \ . Wa 
THE WITUESS: I weuld say “Yes." 
Hew leng? 


at any ene time did yeu 


walk with them en any ene day? 


- NS 
THE WITNESS: OK, abeut an heur, ebeut an heur. 
TRIAL EXAMINER: Very well. Pe 
Ge atiead, Mr. Green. SNS 


~ 


WR. GREEN: I have no further questions ef this wit- 


“Deas. ad eS Setar ee Aas RS See As 


Q (By Mr. Resenthal) Mr. Hermnsdorf, when did you first 
15 


- Cree eee eR Ae time en Oeteber 1@th? 


16] 2 ‘Right after luneh time. “i 


A 
17 Q 


You eentanued te werk until luneh; is shit correct? 


18! you aid net step ‘Wong at 10330 that day, @id you? 


Ae A No. ec we Za 


2 You werked until luneh? \_ 


~ 


Yes. Lee i SS 


” 


21 
=e When yeu went eut at luneh tine aid yeu speek te any- 
23 
24 


25 


‘go. 
Q on the afterneen ef the strike you say that yeu steed 
areum and watehed them but did net ences /piouet sign, is 
tha right? 

Yes. 

Then yeu went heat 

About 3:00 ofeleek, something like that. 
Did yeu eeme bask the next day? 

Yes. | 
What time did you get te the plant the mat aay? 
In the merning, in the morning. | 
What time? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 


TRIAL EXAMINER: Did yeu go te werk the next day? 
THE WITMESS: Me. | 
TRIAL EXAMINER: Did yeu go te work at any tine there- 

after? At Wilder. 
{HE WITMESS: After -- I guess after three a, 
TRIAL EXAMINER: You did not ge te werk for three 

nenths? 
THE WITNESS: We, after three nenths I was out then I 

went in fer one and a half day. 
TRIAL EXAMINER: When? 

Q You say yeu were eut fer three menths, yeu did net ge 


te werk. 
A Yes. 


| 


NIA=56 


502 
Q fhen yeu eame back te werk at one peint, Fight, abeut 
three months later? 
Yes. 
This was areund Christmas tine? 
After Christuas time, after Christmas time. 
Yeu went paesk te werk and you stayed there & day and 
a naif? 
A Yes. 
ge ——why id yeu stop eouing te werk after that? 

SS MR, GREEN: I object, he is asking fer @ subjective 
state “Oh mind. Besides whieh three months after this man 
started picketing is totally irrelevant. 

TRIAL EXAMINER: I think I will ellew the answer te 
that questien. } 


You may answer. S 


~ 


A 

Q 

A I weuld say just a funny feeling, yeu 

the guys stay ext there. & 

Q Did they say anything te yeu when they sex yeu ge in 
te wort ; NN 
ay Ne. 
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MR. GREEN: I was wondering if I could Save some time. 
ifr raised General Counsel's arguments with respect 
to Jean Clark and the allegation SE in Pafagraph 15, 
I wonder if you could bear with us for abdut five minutes. 

MR. ROSENTHAL: Could we have all the witnesses testify 
today? You can make the arguments at any apprariate time, 
but why dont we get thewi tnesses over with. 

TRIAL EXAMINER: That is a good Suggestion, Mr. 
Rosenthal. : | 


Let's get the witnesses out of here, and then if you 


have any arguments that you want to propose, we-will con- 


—emee. « | | SD 


sider it, _ | 
| 


IRVING HUGHSON 
\e witness caliet by anton DENSI Sf the ener I Counsel, ~ 


being first duly Sworn, was examined and costteren as 
MS | 
follows’ KY | ae 
= 


“ 


TRIAL EXAMINER: Would you be seated, pad give us your 
< | 
Se a“ 


full name and address. ie 


THE WITNESS: Irving\{ughson; %2 Second 


Port Jervis. OX 


TRIAL EXAMINER: Very well. 
Off the recoran 
(Discussion off the record,) 
24 HEARING OFFICER: - on the record. 


es 
25 ||~----.. Go. ahead, Mrv. Green. 
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DIRECT EXAMINATION 


Q (By Mr. Green) Mr. Hughson, as of October 12th 


by whom were you employed? As of October 12th, by whom 
were you employed? 
A October 12th -- Wilder Manufacturing. 
Q How\long had you been employed there? 
Oh, about fourteen years. 
In what capacity were you employed? 
A Machine shop operator. 
Q Mr. Hughson, did you sign a card for the Textile 
Workers Union of America? 
A Yes, sir. 
) I show you General Counsel's Exhibit 4-I in evidence, 
ask you if this is your signature? 
A Yes. 
Q Is that date, October 12th, 1965 the day you signed it 
Yes. | 
Where did you sign this card? 
By the picket line at Wilder Manufacturing. 
After October 12th, didyou return to work? 
No, I didn't. 
TRIAL EXAMINER: Have you ever returned to work? 


THE WITNESS: Yes, I returned January 20th. 
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ok, IR. ROSENTHAL: I have no further ques 


TRIAL EXAMINER: You are excused. 


Nl eee cate (Witness excused.) 


TRIAL EXAMINER: We will have a-ane-minute recess. 


(Short recess.) 


— mae 3 7 
SY COHEN 
<a witness catlet by and on bénalr of the Ceheral Comet, 
being t duly sworn, was examined and testi tied as 


follows: 


TRIAL EXAMINER: Be seat€d and give us your full name. 


THE WITNESS: Sy Cohen. _ Se 
ae r 


TRIAL EXAMINER: And your address? | Se 


THE WITNESS: 602 Warren_Street,Hudeen,New-Yerk—— 


DIRECT EXAMINATION 
(By Mr. Green) Mr. Cohen, by whom are you employed? 
Textile Workers Union of America. | 
In what capacity? 
Representative. 
How long have you been employed by that 
Twenty odd years. 
Mr. Cohen, are you familiar with the wilder Company? 
Yes, | 
Do you know Mr. Walter Derse? 


Yes. 


607 
Q Would you please tell us how you first met Walter 
Derse, the circumstances, what happened? 
A On October 12th we went to the company plant and 
asked for Mr. Derse. 
Q “We"? 
A Myself and William Hissam. 

After some waiting he arrived. We introduced our- 
selves to him, 

TRIAL EXAMINER: Mr. Cohen, tell us what you said 
rather than what you did. 

THE WITNESS: Well, I told him I was a representative 
of the Textile Workers Union and that a majority of his 
employees designated us as their baegaining unit, we would 
like to talk to them. 

Q So what happened? 


A We went into his office. 


Q Excuse me, we have sort of been interrupted. 


Why don't you start from the beginning and give us what 
happened. 

TRIAL EXAMINER: Mr. Cohen, before you resume your 
testimony, would you tell us who was present besides your- 
self? 

THE. WITNESS: Mr. Hissam was present with me. 

TRIAL EXAMINER: Just you and Mr. Hissam? 


THE WITNESS: Yes. 
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TRIAL EXAMINER: This is on what date? 
THE WITNESS: October 12th. 
TRIAL EXAMINER: Where did yaifirst meet Mr. Derse? 

At the company plant. | 


TRIAL EXAMINER: Was it in his office or some other 


place? 
| 
THE WITNESS: No, his office, in the lobby of his 
building, and then he took us into his office or 


escorted us into his office. 


Q (By Mr Green) What did you say to hin, what did he 
Say to you? Start from the beginning. 
A Well, I told him that we represented a/majority of 
his employees and we'd like to work -- sit down and 
discuss the -~ ask for recgonition. 1 presented to him 
signed cards, designation cards. There were eleven signed 


cards and two unsigned cards in the deck. 


We discussed themtter for awhile. This conversation 
had basically stated that he could not take care of this 
by himself, ks would have to discuss this with his brothers, 
and that one brother was out of town. 
TRIAL EXAMINER: What did you do with the cards? 
THE WITNESS: I presented it to him by laying it on 
the table. 
Q What did he do? 


A He picked it up and went through then. 
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TRIAL EXAMINER: At any time while he was going througt 
the cards did he mention the name of any individval who 
appeared on the cards? 

THE WITNESS: No, didn't mention the names, but he 
did notice the fact that there were two blank cards in the 
deck. 

TRIAL EXAMINER: Did he take enough time in going 
through the cards to have observed the signers? 

THE WITNESS: Oh, yes, by all means. 

TRIAL EXAMINER: Go ahead. 

THE WITNESS: We were in there twenty minutes to a 


half hour. 


Q (By’MrGreen) Where was these two blanks? 


TRIAL EXAMINER: There was not an objection made to that | 
question, but I would sustain it if one was made. I 
think the only pertinent evidence is what transpired in that! 
room. 
Q Go ahead. 
A I told him we had the majority, we're asking for recogn 
tion for the production and maintenance employees. He 
questioned the two blank cards, and I told him they're in 
there because two people who were signified they were going 
to sign. 

We hadn't been able to get their signatures as yet and 


that is how they happened to be there. Kept talking about 


1 


2 


5 |\———mR- ROSENTHAL? objection, witness is 


4 


5 


25 
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recognition, never raised the question of majority, 


never raised any question. 


conclusions now. 
\. TRIAL EXAMINER: Yes. 


4 
NN | 
Just tell us what he said. We will be able xo draw 


\. 


/ 


inferences from what was netcsaid. | af 
THE WITNESS: He said he wouldhave to aiscuss this 

with his brothers and family, and I kept pushing the 

fact, "Well, why don't we discuss ae now?" I even asked 

him if he had an important order woyila he| have to wait 

before he does anything to take x up with his brothers 


and his family, and kept \poving on that line, and I got the 


_ Same answers, he'd have to ‘ake it up wanes his brothers 


and he kept moving on our, AY 
We also asked hin at the time if we could bring in a 


/ 


member, some members of the work force with us into the 


room, and he denied us that privilege, he |said, no. 


TRIAL EXDMINER: Was there angering) sete about when he 
\ 


might be Aaya position to give you a firm san omer as to what 
the company's position was going te be? i x 

THE WITNESS: No, 1 asked for that. I safd, “Would 
you be able to then give me an answer tonight, would pe be 


able to give me an answer tomorrow?" And he kept saying he 


_does not know, and he would not give nea fiem-pesition.— -— 


JA~64 


 ftzeTe out if they dian'’t. 


\. But, dn any event, your testimony is that the 
\ | 
employees were on their way out before you called Mz. 
x 


Derse to. tell him the union was going to strike; is that 
correct? ~ fo 

THE WITNESS: No, we informed the workers what would 
happen. I called Mr. Derse and told him what our decision 
was. 

Now, there could just as well have been that the 
workers didn't walk one f 

MRS. MORIO: Mr. Trial eee, the witness testified 
that he told Walter Derse during the first meeting that 
it was possible for the employees ta walk out. I don't 
remaber his Seeitee language. 

TRIAL EXAMINER: I remember his testimony, and the 
witness is very capable of putting his thouckts into words. 

THE WITNESS: Thank you, sometimes I wonder. 

TRIAL EXAMINER: Very well, go ahead. ‘ 

MR. GREEN: Where were we? 
ee IRTAL EXAMINER: The second conversation, 
(By Mr. Green) You had a second conversation with 
Walter Derse? 
A I called him again, asked him if he heard anything 


from his brothers. I told him, "As a matter of form I am 


asking you for recognition once more. I have additional cards 
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that I expected yesterday, I have them today.” And they 
areready for his scrutinization or review or wiatever may 
be, and he told me that he was not able to make any -- he 
had no answer for me at this time on this basis. I asked 
him if he made contacts with his brother} He said no, and 
talked about that. I also -- what else?| I also told him 
that I surely wouldn't like to see this thing continue, I'd 
like an answer as quickly as possible as I'm going away 

for two or three days to a. states convention and wuld 

like an answer before I go. 


| 
I also mentioned that I might be in|the Port Jervis 


area, and he says, "Wonder if I should call him,” and 


he says, "If you want to call, call, if you don't, don't.” 
| 

On that basis, and left me with the enreseton that it 

would be futile for me to call hin, maybe when he was 

ready he would call me, and that was about the answer on 


that basis. 


Did he ever-catl you? —___-—__-—_-- 


| — 
_ 


i en 
Will you tell me, wére there any 


comments made about Ss was a picket line 
out in front of the plant? ~ | ; 


a, 
a" i 
a 


THE WITNESS: No. Eee 


TRIAL EXAMINER: Did you not mention that to hint-at. all} 


> i 


WALTER DERSE 
resumed the stand and testified as follows: 
DIRECT EXAMINATION 
= ——Déerse, did you at any time 
m October 12th up until today advise or authorize Mr. 
WilNam DeGraw to contact or talk to any of your employees 
REseTeERGEEHS strike on your behalf? 
A Absolutely not. 
[3 Did you at any time direct him to ask, Mr. Munoz to 


\ 


return to work? \, 


A Absolutely not> 
Q Did you at any eee him to talk to Mr. 


Vandermark about returning..to work? 


A No. 
Q Did you authorize him te any statement to Mr. 


Charles Shaw about returning to wor 


A No. NN 


Did -- 


react’ in. the event employees inguired of them about 


back to work? 
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~Yroa tine t5 tine she goes inte the pleats. i 
Thida is not related to production work,it is, 
to pick up cards and primarily she performs adninistrative 
work in the accounting departments as opposed to 
work that Mr: Derse testified to that Flamery ha 


\ 
Forbes perform er Frmk May, which has to do with 
production. \ 


TRIAL EXAMINER: \ what do you contend should be part 


of the production and maintenance units? 
MR. ROSNERTAL: Mo, siecluded as an office clerical, 
Somarelly excluded, and I want co clarify thee because 
it was testified that she did pebform some parts of 
her duties in the production area. NS 
g Mr. Derse, I would like to direct\your attention | 
to -- Nai 
MR, GREEN: | Are we finished with the te parts? 
MR, ROSENTHAL: Yes. 
MR, GREEN: Could we have a recess? 
TRIAL EXAMINER: We will have a five-minute 
recess . 


(Short recess.) 


. EXAMINER: Qn the record | 
ee 

Q (By Mr Rosenthal) Mr. Derse, will you remind us 

again how many years yeu have been associated with the 


Wilder Manufacturing Company? 
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A Thirtyonine years and two monthes. 

Q During that period of thirty-nine years,was 

this company ever under contracts with any unioe or 
labor organization? 

A They never were. 

Q During that period of time up until Octo 12th 
of 1965, had any labor organization or representative 
of a labor organization requested that the company 
recognize them? 

A Never. 

Q During that period of time do you -- to your knowledge, 
was any Organizational campaign started by any union to 
solicit members among your employees? 

A I couldn't tell you that. 

Q To the best of your knowledge there has been none? 
A Never. 


Q Mr. Derse,I want to direct your attention to the 


morning of October 12th. What time did you arrive at 
the plant on that morning? 

A Just about twenty-five minutes to ten. 

Q What did -- when you arrived at the plant,do you 
know whether or not Aruthur Derse, Jr., Robert Derse or 
your father were present at the time? 

A They were not. 


Q None of those three werepresent? 


| 816 
A Me, | 
Q Wow, at some time during the morning ef October 12th, 
did any of those three come to the pleat? 


A Yes, Robert andArthur Derse,Senior. 
Q What time did they arrive at the plant? 
A This I cannot tell you, I don't know, 


Q Now, I am shortly going to ask you about @ conversa- 
tion you had with Mr.Cohen on that morning. Can you 

tell us whether or not Robert Derse and sdee father 
arrived before or after you had the conversation with Mr. 
Cohen? | 
A They arrived -- to my knowledge they arrived 
afterwards. They don't punch a clock, so I don’ tcheck up 
to check on them. | 
Q Will you describe the events of the morning of October 
12th, 1965 from the time that you arrived at the plant 

at approximately twenty-five toten, you say? 
A Yes. | 
Q Tell ~ exactly what happened after that. 
A I arrived at the plants at twenty-five minutes to 
ten. I went into the lobby and then into the office, 
and I was stopped by one of the girls,and she said te 


me, “Do you know a Mr. Cohen?" | 


And I said, "I know several Mr. Cohens. Did you ask 
him where he was from?” 
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She said, "He wouldn’t tell me." 

Well, I said, "Where is Mr.Cohen new?" 

She said, "He is out,but he will be back.” 

I said, "All right, I°11 go into my office and when he 
returns let me know,but please try and find out where he's 
fon.” 

So about five minutes later, approximately five 
minutes later, she got ahold of me and said, "Mr. Cohen 
is outside, he has somebody with him." 

Well, I said, "Did you find out what company 
is he with? " 


She said, "He wouldn't tell me." 


Theri I said, "Well, I'll have to go out and find 


out what his mission is." 

I went out into the lobby, and these twomen were 
there and I asked them -- 

TRIAL EXAMINER: Excuse me for interrgting you 
at the point,but which one of the employees brought the 
message to you? 

THE WITNESS: That was Yvonne Flannery. 

TRIAL EXAMINER: All right, go ahead. 

THE WITMESS: I wentout and I asked what their mission 
was, where they were fre, and Mr. Cohen introduced himself. 
He said he was Sy Cohen, and this was Mr. Hissm. 


I said, "What is your mission?” 
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Well, he said, "We're from the Textile Workers 
Union. We have something of mitual interest." 

I says, "What do you mean?" | 
Well, he says,"We represent a majority of your 
employees, and we want to know whether you will recognize 
us as their bargaining agent." | 

Well, our lobby is rather small and t invited them 
into my office. I have a small conference table, twe 
and a half feet by four feet, and I sat at one end and 
invited Mr. Hissam to sit at the other end and Mr. Cohen 
sat to my left. 

I asked him to explain further his mission, and the 
first thing he done was to shove some oanas in front of me, 
' which I did not then at at that time attempt to pick up 
nor did I touch then. | 
I asked him to repeat his mission, and he said, "We 
represent a majority ofyour employees, and we want to know 
whether you will recognize us as their bargaining agent." 

I said,"M r. Cohen, this is a corporation. And I 
have absolutely no authority to answer that question." 


He said, "In other words, you refuse?" 


I said, "I didn’t refuse. I said I did not have the. 
ae i 


authority to answer that quetion.” 


It wuld be necessary for me to bring the other 
principals of this company and pass the infermation to 
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them for a decision as tohow -- what they would do, but 


I cannot give them an answer. 


He says, "You know,if you refuse, we'll file unfair 


labor practice charges." 

I said, “There's nothing I could do about it. I have 
no authority.” 

Well,he said to me, "Don't you act in emergencies?" 

I said, "This to me is not an emergency." 

He kept onasking, and I kept saying, "I don’t know.” 

He said, "When will you let me know?” 

I said, ‘One brother is in Atlantic City and I don't 
expect he will be back until tomorrow," and mowing that 
we cold only get together Wednesday night I tld him the 
earliest I could do it was on Thursday, I ould have an 
answer on Thursday. 

He said, "I can't wait that long.” He said, "I have 
to know. |I will give you one hour. Would you rather have 
the men wait outside?" 

TI sate I cannot doanything about it, I cannot answer 
the question you ask me." 

He says, "We have some cards.” These cards he shoved 
in front. I didn't pick them up, I moved them aside, I 
saw some signed cards, I saw some blank cards, and Mr. 
Cohen said, "Yes, tlre are blanks in there." And he said 


to me, "Can I talk to the men outside?” 
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@ said, "I have no authority to let sh talk to 
these men outside. The policy of our company, again I 
have no authority to let you inside to talk to these men. 
Atytwelve o;clock they come out tolunch, and you can talk 
to the,m if you want outside, but I cannot permit you 
to do that. I have to get that authorization.” 

He said, "Can we call somebody in there?" 

I said, "We have apolicy that theonly calls that are 
permitted to employees are emegency calls,” I said, 
"Usually a child is sick and they want to get the father 
or if a boiler Hew up or something like that, why, we will 
permit that to go through.” I says, "The way that is 
done, you call up the operator. If it is an emergency 
she will give it toJack McCaslin who will pass it on to 
the proper employee." | 

I took the cards, shoved them back. He picked them up 


and with that they got up. They walked out, I judge this 
was approximately about ten o*clock or ten after tan. 
We spent, I would judge, about twenty ninutes, twenty-five 


minutes at the most. 


At twenty-five minutes past ten a telephone call came 
| 


through the board. According to our records it's a Mr. 
Cohen who called up -- ! 


Q Let me stop you there a moment. 


How are you sure of the exact time of thephone call? 
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Did you keep a phone record? 

A We keep a phone record of every call that comes in, 
and the girl -- I give you acapy of it. 

Q On this telephone record, is thee any indication 
of the time and the name of the person who calls? 

A Yes. 

Q Continue your testimony. You say at ten twenty®%five 
a telephone call came in? 

A It came in, and on a sheet you will note that this 
came in and went directly in and was answered by Jack 
Munoz. At ten twenty-six, one minute later, a call come 
through again from Mr. Cohen directed to me, he told me 
before he went out that in order to extend this he would ha 
to talk |to Jack Rubinsein and get permission from him to 


hold the strike -- 


MRS. MORIO: Excuse me, Mr. Trial Examiner, I'm not 


clear, did he say in the phone call or earlier? 

THE WITMESS: No, he said earlier in my office that 
he would have to find out and call his superior, Mr. 
Rubinstein, to find out whether or not they could wait until 
we could give them a bona fide answer. 

He called me at twenty-six minutes past ten, again 
on the entry there. 

Iomediately after they talked to Jack Mmoz, and told 


me that their boss said they cold net wait, that they were 
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going to pullthe men out. 


822 


Now precisely at that same time the cards of the men 
| 


that went cut was punched at ten twenty-six. 


| 
MR.ROSENTHAL: At this point would the reporter 


mark for identification as Respondent's Exhibit 6 this 


document. 


(Thereupon, document referred te 


was marked Re 


t's Exhibi 


Mo. 6 for identification.) 


TRIAL EXAMINER: Off the record. 
| 


(Discussion off the record.) 


TRIAL EXAMINER: On the record. 


The parties have stipulated that the Respondent's 


Exhibit No. 6 is an authentic copy of Mr. Mmoz' s -- 


Jack Mamoz, is it? 


MR. ROSENTHAL: The time card for the) weekending 


October 16th, there is an entry on here showing what time 


he punched in and what time he punched out/ on the second 


day of the work week which was Tudsday, October 12th. 
| 


TRIAL EXAMINER: That stipulation agreeable to the 


General Counsel? 
MR. GREEN: Yes. 


TRIAL EXAMINER: Yes, very well. It| is accepted ir . 


evidence. 


MR.ROSENTHAL: Let the record indicate that Mr. Munoz 


punched out at ten twenty-six. 
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TRIAL EXAMINER: Are you offering the exhibits? 


MR. ROSENTHAL: Yes. 


TRIAL EXAMINER: Is there any objection to the 


receipt of General -- of Respondent's Exhibit 6? 
MR. GREEN: No. 


TRIAL EXAMINER: If not, it is received in evidence. 


(Pocument heretofre marked 
Respondent's Exhibit No. 6 
for identification was received 
in evidence.) 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
The exhibit is the time card of Jack Mmoz, is it 
Mr . Rosenthal? 
MR. ROSENTHAL: Yes. 
TRIAL EXAMINER: Very well. 
Q (By Mr. Rosenthal) Tell us anything else you can 
remember about the telephone call that came from Mr. Cohen 
on the 10:26 on the morning of Octolter 12th? 
A Merely told me that he had contacted Mr. Rubinstein 
and Mr. Rubinstein had said that couldn't wait any longer 
and that they were pulling them out. 
Q Did you say anything in reply? 
A All I said was, "Nothing I could do about it.” 


Q Now, did you have any further conversation with Mr. 


Cohen on October 12th? 
A No further conversation with Mr. Cohen. 
Q On October 12th? 
A Qn October 12th. | 
Q Did you have a cnversation with him on the following 
day, October 13th? | 
A Yes, he called up on the telephone. | 
Q That was the next time you spke with him? 
A That was the next time we spoke. | 
Q Let& go back to October 12th. At the! time that the 
employees went out on strike, did you make| any attempts 
to contact your btoehers and your father? | 
I was unable to contact one that was out of tow. 
That would be Arthur Derse, Junior? 
Arthur Derse,Junior. 
Did you attempt cone any attempts to catact him? 
Only later I laid a note on his desk to callme if 
he got in at night or early in the morning jhe should give 


me a call. 


I put this on his desk. I didri"t know whether he was 


coming back or not late at night or whether he would only 
be in the mornings, but I left a note anyway. 
Q Did ‘you subsequently speak with Arthur Derse, Junior, 


later in the day on October 12th? | 
A On October 12th late that night he called me and I told 
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him he had stcpped at the plant late chat night, and i 
told him what had happened, and he said that he saw 
something was wroag and I said that we would have to get 
together on Wednesday night, the ‘cur of us, and I would 
let them know just what had taken piace. 
Q On the 13th of October you received a telephone cail 
from Mr. Cohen; is that correct? 
A That's coxrect. 
Q What did you -- what time did you receive the call? 
A Eleven twenty-five. 
Q What did Mr. Cohen tell you at that time and what did 
you say tohim? 
A Well, Mr.Cohen asked me if we had madew our mind, 


and I said, "No, my brother had not as yet returned, that 


I couldn't talk to him, that we would get together that 


night and I could only answer him the next nights. That 
was the earliest I wuld tell him.” That was the extent of 
the conversation. 

He wanted me to again agree to recognition, and I 
said I just omldn’t do it until a decision was made. We 
would get together that night. 
Q Did’ Mr.Cohen say anything else to you during that 
conver sation? 
A Nothing whatsoever. 


Q Did Mr. Cohen tell you that the union had obtained two 
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| 
more authorization cards on that dsy, the 13th? 


A Ho, he did not. 
Q At the time that the cards were shown to you on 

Octber 12th, did you have the opportunity tocoount!thém? 
A I did not count then. 
Q Did you have any idea or did you mal 
estimate as to how many cards there were? 
A Oh, I would judge that there was, ‘he iatie the blanks, 
probably fifteen cards. That's the closest I could come to 


| 
it. 


Q Did you know how many blanks there were? 

A I didnt know how manx blanks because I didn't Look 
all the way through then. | 
Q Now,at any time falowing October 12th, did Mr. Cohen, 
Mr.Rubinstein or Mr. Hissam or anybody else tell you that 
the union had obtained more authorization cards than had beer 


shown to you on October 12th? 


MRS, MORIO: Mr.Trial Examiner, counsel has been lead- 


ing the witmess. Within leeway it is all right. 

MR. ROSENTHAL: I believe the moni asked for a 
direct denial of an allegation made by General Counsel 
the witness is permitted. Mr. Cohen testified that he 
told him on thel3th that he got two more cards, and I am 
asking this witness for a denial of that. I think the 


question is permissible. | 
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TRIAL EXAMINER: Overrulec. 

MR. ROSENTHAL: Will the reporter please read back 
the last question? 

(Record mad ) 

WHE WITNESS: He never told me. 

Did anybody from the union ever tell you? 

No. 

Did any employee ever tell you? | 

No. 

Did Mr.Cohen or Mr. Hissam or any other union official 
offer to have you count or check their cards again? 
A No. : 


Q Qn October 13h, on the evening of October 13th, ratkr, 


did you, in fact, have a meeting with your brothers and | 


father regarding the union situation? 
A Yes, we did. 
Q Did you make any decision or did you come to any 
conclusion with regards towhether cr not the union represented 
a majority of your employees? 

MRS. MORI@: Mr. Trial Examiner, I object to the form 
of the question. Can I ask what happened at the meeting? 
He is asking what the final thing is. 

TRIAL EXAMINER: Will you read the last eating back, 
Mr. Reporter? 


(Record read.) 
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and you may answer it yes or no. Did you come to a 
decision? | 
THE WITNESS: As to whether we came to any decision - - 


TRIAL EXAMINER: Did you or did you not? 
| 


TRIAL EXAMINER: I think the question is proper, 


THE WITNESS: The only decision we came to was -- 
TRIALEXAMINER : Just answer yes or meee 
THE WITNESS: Yes. 
TRIAL EXAMINER: All right. You may explain your 
answer now, if you desire to. 
THE WITNESS: We came toa decision that we doubted 
this majority. 
MR.GREEN: 
said at this meeting? 
MR. ROSENTHAL: That is perfectly all 
MRS.MORIO: Let him say what happened. 
Q (By Mr. Rosenthal) Mr.Derse, will you relate the 
conversation that you had with your father and brothers 
concerning your decision that you doubted that the union 
had a majority? Tell us what was said at this meeting. 
A Well, we discussed the - and we doubted very mich 
that Mr . Cohen had said that they had a majority. 
Q Will ya discuss the fact of how many employees - 
MR. GREEN: I object,he is leading the witness. 


TRIAL EXAMINER: Mr. Derse, so that we can get beyond 
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this hurdle, would you relate to us as nearly as you can 
remember a conversation of the individuals who were 
present at the meeting, and who said whatever that 
individual is supposed to have said. 

Go ahead. 

THE WITNESS: Well, in cur discussion they said, 
"Well, how many fellows were out?" 

Well, I said, "It looks to me like abeut ten or 
eleven, and wte thirtyfou- vecole irspcing us four 
officers we still have thirty." 

Now, simple mathemacics, eleven is not a majority 
of thirty, so we doubted it very, very mich.. 

Q Were you including all your employees in that thirty? 


A Yes, because the conversation that Mr. Cohen, what Mr. 


Cohen told me, was that they represented a majo rity of our 


employees. 

Q Did Mr.Cohen in his original conversation with you 
on thel2th or in the telephone conversation on the 13th 
tell you that they represented a majority of your produc- 
tion and maintenance employees? 

A He never mentioned it. The word employees was the 
only thing the man used. 

Q Did he at any time on the 12th or the 13th use 

the word "production and maintenance employees"? 


A He never did. 


JA-83 
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Q Did you ever have any conversation with Mr .Hissan 
on either of these two days? | 
A We had a conversation. Mr. Hissam called up on the 
13th about one o'clock, I think, Snesenieey am ¥ right? 
Q That’ right, oneehirty. | 
A He called up. This was pay day, and he asked what we 
were going to do about pay day, and we told|him that the 
side door would be open, the men would be paid as they 
regularly are, and they could come in and the could get thei 
pay. 
Q Did Mr.Hissam use the word "production and maintenance 
employees"? | 
A Mr. Hissam never said anything other than whether they 
would be able to célect their pay. 
Q Getting back to the meeting you had with the 


executives of the company on the night of the 13th, what 


else was said at that meeting? 
A We decided we would, under the circumstances, we would 
retain counsel and from there on we would have to act 
according tothis counsel. We adopted this majority. I had 
heard a late rumble of somepossible problems: 
What. de-you mean by that? --—— : 
“Weth, a little bit of -- might I sey a 
MRS. mono: ‘Objections | EE hearsay. 
jek arm ewisttiags 
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RS. MORIG> - Objection, tw ts leading. = ——~S~S—~SN 

THE WITMESS: It could have been McCaslin, anybody 
who\walked through that parking lot. 

Q meee your supervisors told you that he 
heard thist . 

MRS. monro: Objection, this is very cracial matter. 
He has been allowed fox:-give hearsay. Now counsel is 
testifying for him. 

TRIAL EXAMINER: ‘te the best of your recollection, 
who of your supervisors,or if it was someone else, told you 
an employee had been threatendd if he did not sign a card? 

THE WITNESS: JI heed heard this - 

TRIAL EXAMINER: I am only referring oo a time prior 
to the dates of your meeting, of A . Anything you heard 
after that it would be immaterial . 


\ 
\ 


THE WITHESS: I cam only say that it came from 
some source within the pant. I cannot pinpoint to a man 
at this time. 
TRIAL EXAMINER: Very well. 
__ SGotahead. Le nen eee 
Q Let's go forward. When is the next time, after October 
13th that you had any conversation with Mr. Cohen or Mr. 
Hissam or Mr. Rubinstein for that matter? 
A October 25th. 


Q Tell us about that conversation. 
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A I was out to lunch. I drove back in to the parking 
lot, and as I got out of the car I heard my name mentioned 
and I stopped, and Mr. Hissam, Mr. Cohen, Mr. Bubinstein 
walked over to the car, told -- called my name and I 


stppped. 
Jack Rubinstein said, "I'm up in the area on some other 
matters, and I wonder if you made a decisine." 
I said, "I have no comment tomake." | 
I pulled a slip out of my pecket and) handed it to 
him with the name of Friedlander, Gaines and Ruttenberg, 
with the phone number, and told him he should contact 
our attorney. | 


She 
| ¥RYAL EXAMINER: Do you remembe < when n that took place? 
THE WITNESS: Around the 25th of Octolr » around one- 


thirty. 
Q Was there my other conversation between yourself 
and the union seasecer | | 
A Fromichatit taken on 
No, on October 25th. EN | 

\ 


‘. 


Mo, no. ~ 
Did they demand recognition again on that occasion? 
Ho,they asked whether I made up my mind. 

They made no further clarification of what\they meant? 
No, I just told them they have to cntact our jatcorneyer 


_Did_ you 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,596 


TEXTILE WORKERS UNION OF AMERICA, AFL-CIO, 
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Vv. 


NATIONAL LABOR RELATIONS BOARD, Respondent 


On Petition To Review an Order of the 
National Labor Relations Board 


SUPPLEMENTAL BRIEF FOR THE 
NATIONAL LABOR RELATIONS BOARD 


On June 27, 1969, this Court granted the Board leave to supplement 


its initial brief filed herein in the light of the Supreme Court’s recent deci- 


sion in N.L.R.B. v. Gissel Packing Co., Inc., __US.__, 71 LRRM 
2481 (Nos. 573, 691 and 585, June 16, 1969). 


| 
| 
In this case, the Board, as shown in its initial brief (Bd. Br. 2), 


dismissed a complaint issued against Wilder Manufacturing Co., Inc. (“‘the 


Company”) and its president, Arthur F. Derse, Sr., alleging that the 


pany had violated Section 8(a)(5) and (1) of the National Labor Relations 


Com- 


2 


Act by refusing to recognize the Union as the designated bargaining agent 
for its production and maintenance employees. The Board found (Bd. Br. 
2-5): 


* * K 


In the present case . . . there is no showing whatsoever 
that [the Company] had rejected the collective-bargaining 
principle or engaged in any interference, restraint or coer- 
cion of employees to undermine the union. Nor does the 
record show that [the Company] has engaged in any other 
conduct which would prevent the holding of a fair election.” 
We conclude, therefore, that the record does not preponder- 
antly establish [the Company’s] bad faith in refusing to 
recognize the union, and we shall dismiss the complaint. 


In N.L.R.B. v. Gissel Packing Co., Inc., supra, the Supreme Court 


sustained the Board’s authority to issue a bargaining order where a major- 
ity of employees in an appropriate unit have designated a union as their 
representative, 


. .. [i]f the Board finds that the possibility of erasing the 
effects of past [unfair labor] practices and of ensuring a 
fair election (or a fair rerun) by use of traditional remedies, 
though present, is slight, and that employee sentiment once 
expressed through [signed union authorization] cards would, 
on balance, be better protected by a bargaining order... 
{71 LRRM at 2495]. 


Although ‘the Supreme Court deemed it unecessary to decide in Gissel 
“whether a bargaining order is ever appropriate in cases where there is no 

interference with the election processes” (71 LRRM at 2488, 2490 n. 18), 
the Court, nevertheless, sustained those principles which the Board has 
applied in cases analagous to the one now on review and, as shown below, 


fully support the dismissal of the within complaint. 


Thus, the Court restated the Board’s “current practice” in cases 


involving authorization cards, as follows (71 LRRM at 2486, 2487-2488): 
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* * * 


When confronted by a recognition demand based on 
possession of cards allegedly signed by a majority of his 
employees, an employer need not grant recognition immedi- 
ately, but may, unless he has knowledge independently of 
the cards that the union has a majority, decline the union’s 
request and insist on an election... . If, however, the 
employer commits independent and substantial unfair labor 
practices disruptive of election conditions, the Board may 
withhold the election or set it aside, and issue instead a bar- 
gaining order as a remedy for the various violations. 


* * * 


Under this rationale, as the Supreme Court noted, “the key to 'the 


issuance of a bargaining order is the commission of serious unfair labor 
| 
practices that interfere with the election process and tend to preclude’ the 


” 


holding of a fair election.” Consequently, ‘tan employer can insist that a 
union go to an election, regardless of his subjective intent, so long as he 


is not guilty of misconduct; he need give no affirmative reasons! for 


| 
rejecting a recognition request and he can demand an election with a 
simple ‘no comment’ to the union.” (71 LRRM at 2487-2488). 


| 
The Supreme Court expressly approved the Board’s “current practice” 


as fully supported by “the policies reflected” in Section 9(c)(1)(B) of the 

Act; “for an employer can insist on a secret ballot election, unless, in the 
words of the Board, he engages ‘in contemporaneous unfair labor practices 
likely to destroy the union’s majority and seriously impede the election’ aaa 


In sum, as the Supreme Court explained (71 LRRM at 2491): 


The Board itself has recognized, and continues to do so here, 
that secret elections are generally the most satisfactory— 
indeed the preferred—method of ascertaining whether a 
union has majority support. The acknowledged superiority 
of the election process, however, does not mean that cards 
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are thereby rendered totally invalid, for where an employer 
engages in conduct disruptive of the election process, cards 
may be the most effective—perhaps the only—way of 
assuring employee choice. 


The Court, however, emphasized in Gissel that it was not “faced 
with a situation where an employer, with ‘good’ or ‘bad’ subjective moti- 
vation, has rejected a card-based bargaining request without good reason 


and hag insisted that the Union go to an election while at the same time 


> 


refraining from committing unfair labor practices that would tend to. . a 
interfere with the holding of a free election’ (71 LRRM at 2490, n. 18). 
For, as the Court noted, the Board has held that an employer “could not 
refuse to bargain” with a designated union “if he knew, through a per- 
sonal poll for instance, that a majority of his employees supported the 
union | . .” (71 LRRM at 2488).? Nevertheless, the Board’s refusal to 


determine that the instant case fits within the above exception is not, 


The Court added (‘bid.): 


* * * 


We thus need not decide whether, absent election interference by an 
employer’s unfair labor practices, he may obtain an election only if 
he petitions for one himself; whether, if he does not, he must bargain 
with a card majority if the Union chooses not to seek an election; 
and whether, in the latter situation, he is bound by the Board’s ulti- 
mate determination of the card results regardless of his earlier good 
faith doubts, or whether he can still insist on a Union-sought election 
if he makes an affirmative showing of his positive reasons for 
believing there is a representation dispute. 

* * * 


2 See, for example, V.L.R.B. v. George Groh & Sons, 329 F.2d 265, 267 (C.A. 
10, 1964) (where the employer—although stating to the union’s representative that “he 
was Satisfied [the union] represented [his] people”—declined recognition on the basis 
of a card showing); and N.L.R.B. v. Sehon Stevenson & Co., 386 F.2d 551, 554 (C.A. 
4, 1967) (where the employer’s “own investigation . . . confirm[ed] the union’s 
claim . . .”). Compare, Snow & Sons v. N.L.R.B., 308 F.2d 687, 692 (C.A. 9, 1962) 
(where the employer at first “agreed to the check of cards against the payroll by a 


5 
under the facts presented (Bd. Br. 3-5), unreasonable. Here, one of the 
Company’s officers was suddenly confronted with the Union’s take-it-or- 
leave-it demand. He explained to the Union’s representatives that he could 
not make the decision at that time. Minutes later, a majority of the Com- 
pany’s unit employees went on strike (Bd. Br. 3-5). This conduct did not 
conclusively establish that the employer, in refusing to recognize the Union, 


acted “without good reason .. .” (supra, p. 4). Indeed, on the | prior 


evening when the employees signed authorization cards, they also signed 
an agreement “to go on strike” after ‘tasking the employer for recognition 
and upon his refusal . . .”” (Bd. Br. 4). The agreed-upon strike activity— 
like the closely related act of signing the cards—did not, under these cir- 


cumstances, require the Board to find an unlawful refusal to bargain. | 


Accordingly, although the Supreme Court has left open the question 
of whether a bargaining order is “‘ever appropriate” in cases where there is 
no interference with the election process, the Board’s refusal to enter such 
an order in this case is not unreasonable, and “[it] is for the Board and not 


the Courts to make that determination . . .” (71 LRRM at 2494 n. 3 


| ” 


mutual third party and subsequently rejected the results of such a check . | .. 
Retail Clerks Union, Local No. 1179 (John P. Serpa, Inc.) v. N.L.R.B., 376 F.2d) 186, 
189-190 (C.A. 9, 1967)). 

In Gissel, the Supreme Court observed that in “John P. Serpa, Inc., 155 NLRB 
No. 12, 60 LRRM 1235 (1965) . . . the Board had limited Snow & Sons to its facts,” 
and, ‘“[u]nder the Board’s current practice, an employer’s good faith doubt is largely 
irrelevant ...”. (ibid.). 


6 
CONCLUSION 


For ‘the reasons stated herein and in the Board’s initial brief, it is 


respectfully submitted that the petition to review should be denied. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


FRANK H. ITKIN, 
MICHAEL F. ROSENBLUM, 
Attorneys, 


National Labor Relations Board. 
July 1969. 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF ISSUE PRESENTED* 


The issue presented, as formulated by the parties in the pre-hearing 


conference stipulation, is set forth at p. 1 of petitioner’s brief. In accord- 


ance with Rule 8(d) of the General Rules of this Court, the Board states 


that this case has not been before this Court previously. 


= al ee a | 
*This brief was filed with the Court in typewritten form prior to the issuance of 


the Supreme Court’s decision in N.L.R.B. v. Gissel Packing Co., Inc., __ US. __, 
71 LRRM 2481 (June 16, 1969). The parties hereto have filed a joint motion with 
the Court requesting permission to file supplemental briefs in the light of that decision. 


4 
COUNTERSTATEMENT OF THE CASE 

This case is before the Court on the petition of the Textile Workers 
Union of America, AFL-CIO (“the Union”) to review an order of the 
National Labor Relations Board, issued on October 21, 1968, pursuant to 
Section 10(c) of the National Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C., Sec. 151, et seq.), dismissing a complaint 
against Wilder Manufacturing Company, Inc. (“the Company”) and its 
president, Arthur F. Derse, Sr. The Board’s decision and order (A. 3-26)! 
are reported at 173 NLRB No. 30. This Court has jurisdiction of the pro- 
ceedings under Section 10(f) of the Act. 


I. THE BOARD’S FINDINGS OF FACT 
The unfair labor practice complaint issued herein alleged, inter alia, 
that the Company and its president had violated Section 8(a)(1) of the 
Act by interfering with, restraining and coercing employees “in order to 
undermine the Union and to destroy its majority status among such em- 
ployees” (A. 38). The complaint further charged that the Company had 
violated Section 8(a)(5) and (1) of the Act by also refusing to recognize 
the Union as the designated bargaining agent for its production and main- 


tenance employees (ibid.). 


The Board affirmed the Trial Examiner’s dismissal of the allegations 
of interference, restraint and coercion (A. 3, 8-10), and the Union, in its 
brief to the Court (Un. Br., p. 2), “‘accepts the dismissal ....”’ In addi- 
tion, the Board found that “the record does not preponderantly establish 
[the Company’s] bad faith in refusing to recognize the Union” and, there- 
fore, dismissed the complaint in its entirety (A. 5-6). The uncontroverted 


evidence supporting this finding is summarized below. 


“A references are to the Appendix. References preceding a semicolon are to 
the Board’s| findings; those following are to supporting evidence. 
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The Company is engaged in the manufacture, sale and distribution of 
bakeshop equipment and related products, and maintains a plant| in Port 
Jervis, New York (A. 8). Its executive officers are Arthur F. Derse, Sr., 
president; Arthur Derse, Jr., vice president; Walter Derse, secretary and 
general manager; and Robert Derse, treasurer (A. 11). In addition, there 
were 30 employees on the Company’s payroll as of October 12, 1965, 18 
of whom were found to be engaged in production and maintenance work 
(A. 11, 16, 4).? 

On the morning of October 12, 1965, Union representatives Cy 
Cohen and William Hissam met with Company representative Walter Derse 
at the plant. The three first spoke in the plant lobby, where Cohen 
informed Derse: “We’re from the Textile Workers Union. We have some- 
thing of material interest” (A. 16; 70-71). Derse asked “What| do you 
mean,” and Cohen answered that the Union represented a majority of the 
Company’s production and maintenance employees; “we want to know 


whether you will recognize us as their bargaining agent” (A. 3, 16-17; 71). 


Derse invited Cohen and Hissam into his office. There, Cohen placed 


11 signed and 2 unsigned Union authorization cards in front of Derse 


(A. 17; 71). Derse “went through” the cards, commenting that some were 


unsigned.? Cohen then repeated his request for recognition, and Derse 
replied: “‘. . . this is a corporation and I have absolutely no authority to 
answer that question” (A. 3, 17; 71). Cohen stated, “In other words you 
refuse?”, and Derse explained that he was not refusing but he simply did 
The Trial Examiner found that an appropriate bargaining unit consisted of the 
Company’s 18 production and maintenance employees (A. 16). 


3Cohen stated that the unsigned cards were “in there because two people . +» Sige 
nified they were going to sign,” but the Union “hadn’t been able to get their| signatures 
as yet” (A. 17, n. 31; 62). 
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not have the authority to answer the question (A. 17; 71). To this, Cohen 
responded: “You know, if you refuse, we’ll file unfair labor practice 
charges” (A. 17; 72). Derse again explained that he had no authority to 
answer the request; that one of his brothers, Arthur Jr., was in Atlantic 
City; and that a decision could not be made until he returned (A. 17; 72). 
Derse indicated, however, that the officers would be able to meet on the 
following evening. Cohen stated: “I can’t wait that long. I have to know. 
I will give you one hour” (A. 3, 17; 72). At this point, Cohen asked if he 
could speak with the men and Derse replied that he could not allow 
Cohen to come into the plant. Cohen asked if he could telephone the em- 
ployees and Derse replied that only emergency telephone calls were per- 
mitted (A. 17; 72-73). Cohen then picked up the authorization cards and 
left (A. 17; 73). 


Minutes later, a telephone call was placed to one of the 11 employees 
who had signed a Union authorization card, and, immediately thereafter, 
all 11 employees left the plant and set up a picket line (A. 3, 17; 73-75).4 
At the same time, Cohen telephoned Derse to advise him that “their boss 
[Union Representative Rubenstein] said they could not wait . . ., that 
they were going to pull the men out” (A. 17; 76). Derse replied that 
there was “nothing [he] could do about it” (A. 17; 76). 


The next day, October 13, Cohen again telephoned Derse, repeating 


his request for recognition.” Derse replied that he could not answer the 


*The 11 employees had signed authorization cards on the prior evening, October 
11, at the home of representative Hissam. In addition, ‘the employees had signed 
a document stating that they “agreed” to “go on strike” after “asking the employer 
for recognition, and upon his refusal . . .” (A. 10; 45). 


5 During this conversation, Cohen stated that he had obtained employee signa- 
tures on two additional authorization cards, which he did not have on the prior day 
(A. 17-18, n. 34; 64-65). The Trial Examiner found that employees Hernsdorf and 
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request until after he met with the other officers later that evening (A. 17- 
18; 78). 


The Company’s officers met during the evening of October 13 (A. 4, 
18; 80). At the meeting, Walter Derse was asked how many of ithe em- 
ployees were out on strike, and he answered about 10 or 11 (A. 82). 
Derse also stated that since there were 30 employees at the Company, not 
including the 4 officers, the Union could not possibly represent a majority 
| 


(A. 4, 18; 82). A decision was then made not to extend recognition to 


the Union, and to retain labor counsel for future guidance (A. 4, 18; 83). 


The picketing continued for about five months. On October 25, 


Union representative Rubenstein approached Walter Derse in the Company 
i 


parking lot and asked him whether he had made a decision.; Derse 
answered, “I have no comment to make” and handed Rubenstein a slip 
containing the name and telephone number of the Company’$ newly 
retained labor counsel. Derse told Rubenstein to contact the named attor- 
neys (A. 4-5, 18; 84-85). Rubenstein called the attorneys on October 27; 
he was told, however, that the attorneys had received no instruction on 
the matter (A. 18, n. 37; 51). Thereafter, the Union reiterated its request 
for recognition, but the Company continued in its refusal to extend recog- 
nition (A. 5, 19-20). 


II. THE BOARD’S CONCLUSIONS AND ORDER 
The Board, in dismissing the complaint, stated as follows (A. 5): 


* * OF 


[T]o establish that an employer’s failure or refusal to grant 
recognition to a union on the basis of [an authorization] 
card showing violates Section 8(a)(5), the General Counsel 


Hughson signed cards on October 12. Hernsdorf joined the picket line; and Hughson 
signed the card “[by] the picket line” and remained away from work (A. 10-11; 55- 
56, 58). 
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has the burden of proving not only that a majority of em- 
ployees in the appropriate unit designated the union as 
their bargaining representative, but also that the employer 
in| bad faith declined to recognize and bargain with the 
union. This is usually based on evidence indicating that the 
employer has completely rejected the collective-bargaining 
principle or seeks to gain time within which to unlawfully 
undermine the union and dissipate its majority [citations 
omitted]. 


In the present case, however, there is no showing what- 
soever that [the employer] had rejected the collective- 
bargaining principle or engaged in any interference, restraint 
or; coercion of employees to undermine the union. Nor 
does the record show that [the employer] has engaged in 
any other conduct which would prevent the holding of 
a fair election.° We conclude, therefore, that the record 
does not preponderantly establish [the employer’s] bad 
faith in refusing to recognize the union, and we shall 
dismiss the complaint. 


ARGUMENT 


THE BOARD PROPERLY DISMISSED THE COMPLAINT ALLEG- 
ING THAT THE COMPANY'S REFUSAL TO RECOGNIZE AND 
BARGAIN WITH THE UNION VIOLATED SECTION 8(a)(5) AND 
(1) OF THE ACT 


“The Act,” as this Court stated in Joy Silk Mills, Inc. v. N.L.R.B., 87 
U.S. App. 'D.C. 360, 369, 185 F.2d 732, 741 (1950), cert. denied, 341 
U.S. 914, “provides for election proceedings in order to provide a mechan- 
ism whereby an employer acting in good faith may secure a determination 
of whether or not the union does in fact have a majority and is therefore 
the appropriate agent with which to bargain. Another purpose is to insure 
that the employees may freely register their individual choices concerning 


representation.” Nevertheless, the Court added, 


The Trial Examiner, in dismissing the allegations of interference, restraint and 
coercion, found “that the employer’s policy was clearly one of avoiding the commis- 
sion of any unfair labor practices” (A. 9-10). The Union, in its brief, accepts this and 
all other findings made below (Un. Br., p. 2). 
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it is not one of the purposes of the election provisions to 
supply an employer with a procedural device by which 
he may secure the time necessary to defeat efforts toward 


organization being made by the union. 
| 


Consequently, when a union obtains authorization cards signed by a major- 
ity of employees in an appropriate unit designating the union as their bar- 
gaining agent, the employer’s refusal to recognize and bargain with the 
union violates Section 8(a)(5) and (1) of the Act, if the refusal jis not 
motivated by a good faith doubt as to the union’s majority status, See, 
e.g., International Union, A.,A.&A. Impl. Workers of America (Peston 

Products) v. N.L.R.B., 129 U.S. App. D.C. 196, 201-203, 392 F.2d) 801, 

806-808 (1968), cert. denied, sub nom. Preston Products v. N.L.R.B,, 392 
U.S. 906; Amalgamated Clothing Workers of America (Sagamore Shirt Co.) 
v. N.L.R.B., 124 U.S. App. D.C. 365, 373-381, 365 F.2d 898, 906-909 

(1966); Joy Silk Mills, Inc. v. N.L.R.B., supra.” 


Of course, the Board’s secret-ballot election procedures will ordinarily 
provide a better means of testing majority status than a check of union 
authorization cards. Therefore, “‘[a]bsent an affirmative showing of bad 
faith, an employer presented with a majority card showing and a bargain- 
ing request will not be held to have violated his bargaining obligation . 
simply because he refuses to rely on cards, rather than an election, as the 
method for determining the union’s majority...” Aaron Brothers, 158 
NLRB 1077, 1078 (1966). And see, Roanoke Public Warehouse, 72 
NLRB 1281, 1282 (1947); Artcraft Hosiery Co., 78 NLRB 333, 334 
(1948); A. L. Gilbert Co., 110 NLRB 2067, 2069 (1954); Caldwell Pack- 


; | 
7Contra: N.L.R.B. v. Gissel Packing Co., Inc., 398 F.2d 336 (C.A. 4, 1968), 

N.L.R.B. v. Heck’s Inc., 398 F.2d 337 (C.A. 4, 1968), General Steel Products, Inc. v. 

N.L.R.B., 398 F.2d 339 (C.A. 4, 1968); cert. granted, 393 U.S. 997 (pending decision). 
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aging Co., 125 NLRB 495, 496 (1959); Strydel, Inc., 156 NLRB 1185, 
1187 (1966); H & W Construction Co., 161 NLRB 852, 857 (1966); Her- 
cules Packing Corp., 163 NLRB No. 35, 64 LRRM 1331 (1967), affirmed, 
386 F.2d 790 (C.A. 2, 1967); J. Levine Textile, Inc., 173 NLRB No. 124, 
69 LRRM 1440 (1968); Morse Chain Co., 175 NLRB No. 98, 71 LRRM 
1004 (1969). In short, to sustain a violation under the foregoing rationale, 
the General Counsel must carry “the burden of showing that the em- 
ployer’s refusal to bargain was in bad faith.” Drug King, Inc., 157 NLRB 
343 (1966); Aaron Brothers, supra; Hammond & Irving, Inc., 154 NLRB 
1071 (1965). 


Whether in a particular case an employer “‘is acting in good or bad 
faith, is. . . a question which of necessity must be determined in the light 
of all the relevant facts in the case.” Artcraft Hosiery Co., supra, 78 
NLRB at 334; Joy Silk Mills, Inc., supra, 87 U.S. App. D.C. at 369-370, 
185 F.2d at 741-742. Thus, where a refusal to bargain is accompanied by 
such serious unfair labor practices that they dissipate the union’s majority 
status or are likely to have that effect, it is reasonable to infer, as the 
Board has done with court approval, “that employer insistence on an elec- 
tion was not motivated by a good faith doubt of the union’s majority, but 
rather by a rejection of the collective-bargaining principle or by a desire to 
gain time within which to undermine the union.” Aaron Brothers, supra, 
158 NLRB at 1079; Joy Silk Mills, Inc. v. N.L.R.B., supra; International 
Union, A.,A.&A. Impl. Workers of America (Preston Products) v. N.L.R.B., 
supra; Amalgamated Clothing Workers of America (Sagamore Shirt Co.) v. 


N.L.R.B., supra. Moreover, unfair labor practice conduct sufficient to dis- 


sipate a union’s majority will also preclude the Board from conducting 


a fair election and, thus, undermine the very basis for a “good faith 


doubt”: defense. See, Intl Union of Electrical, Radio, and Machine 


9 | 
Workers, AFL-CIO (SNC Mfg. Co.) v. N.L.R.B., 122 U.S. App. D.C. 145, 
352 F.2d 361 (1965), cert. denied, 382 U.S. 902; NLAR.B. v. Trimfit of 
California, Inc., 211 F.2d 206, 210 (C.A. 9, 1954); N.L.R.B. v. Philamon 
Laboratories, Inc., 298 F.2d 176, 180 (C.A. 2, 1962), cert. denied, 370 


U.S. 9192 


| 
On the basis of the foregoing, the Board dismissed the unfair labor 


practice complaint issued in this case, concluding that the General Counsel 


| 
had failed to sufficiently “establish [the employer’s] bad faith in refusing 


to recognize the union...” (A. 5). As the Board found, “there) is no 


showing whatsoever” that the Company, in refusing to extend recognition, 


29, 66 


“rejected the collective-bargaining principle”; “engaged in any interference, 
restraint or coercion of employees to undermine the Union’; or “engaged 
in any other conduct which would prevent the holding of a fair election” 

(A. 5). The Board’s determination is both reasonable and proper. 


8 The Board, however, has made clear that not “any employer conduct found vio- 
lative of Section 8(a)(1) of the Act, regardless of its nature or gravity, will necessarily 
support a refusal-to-bargain finding.” Aaron Brothers, supra, 158 NLRB at/1079; 
Hammond & Irving, supra, 154 NLRB at 1073; A. L. Gilbert Co., supra, 110/NLRB 
at 2071 and nn. 3, 5. Such a determination requires an assessment “‘of all relevant 
facts in the case, including any unlawful conduct of the employer, the sequence of 
events and the time lapse between the refusal and the unlawful conduct.” Joy Silk 
Mills, supra. 


On the other hand, there have been some cases where an employer’s refusal was 
found violative of Section 8(a)(5) even though he committed no independent unfair 
labor practices. See, e.g., N.L.R.B. v. George Groh & Sons, 329 F.2d 265, 267 (C.A. 
10, 1964) (where the employer—although stating to the union’s representative that “he 
was satisfied [the union] represented [his] people”—declined recognition on the basis 
of a card showing). Cases such as these, where an employer’s other conduct! shows 
a complete lack of doubt as to majority, are, of course, the exception. Cf., Snow 
& Sons v. N.L.R.B., 308 F.2d 687, 692 (C.A. 9, 1962) (where the employer at first 
“agreed to the check of cards against the payroll by a mutual third party anid subse- 
quently rejected the results of such a check .. .” Retail Clerks Union, Local No. 1179 
(John P. Serpa, Inc.) v. N.L.R.B., 376 F.2d 186, 189-190 (C.A. 9, 1967)); and 
N.L.R.B. v. Sehon Stevenson & Co., 386 F.2d 551, 554 (C.A. 4, 1967) (where the em- 


Yo 66 


ployer’s “own investigation . . . confirm[ed] the union’s claim . . .”). 
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The Union argues (Br., pp. 11, 13, 22) that the Act “imposes upon 


” 


employers an absolute duty to accord recognition . . .” when presented, 


as here, with a majority card showing in an appropriate bargaining unit.? 


However, as shown supra, pp. 7-9, an employer is able by-and-large to 
insist upon a secret ballot test of the union’s majority status; his refusal 
to recognize the union before the election will not be found to have vio- 
lated Section 8(a)(5) unless he engaged in contemporaneous unfair labor 
practices likely to destroy the union’s majority and seriously impede the 
election, or his other conduct indicates a lack of doubt as to the union’s 
majority (see cases cited n. 8, supra). None of these factors are present 


here. 


Indeed, the Board, in so administering Section 8(a)(5), is acting in 
full accord with the policy reflected in the Act. Thus, Congress enacted 
subparagraph (B) of Section 9(c) in 1947 to afford an employer a reliable 
means by which to determine whéther a union claiming to represent 
his employees actually is the choice of a majority. The Senate Report 
declared that “present Board rules . . . discriminate against employers who 
have reasonable grounds for believing that labor organizations claiming 
to represent the employees are really not the choice of the majority.” 
S. Rep. No. 105, 80th Cong., Ist Sess. 10-11, 1 Leg. Hist. (1947) 416-417. 


The remarks of Senator Taft during the debate are even more illuminating: 


9 The Union, in stating this rule, would nonetheless limit its application to cases 
where the employer “is presented with reliable information . . .” (p. 11), “legally ade- 
quate proof...” (p. 12), “adequate proof . . .” (p. 13), “reliable demonstrations . . .” 
(p. 18), or “reliable evidence . . .” (p. 18) of majority status. The Union asserts that 
its card showing meets this standard and, additionally, the employees’ picketing consti- 
tutes “a clear and notorious demonstration of their position” (p. 22). 
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* * * 


Today an employer is faced with this situation. A man 
comes into his office and says, “I represent your employees. | 
Sign this agreement or we strike tomorrow.” ... The em- 
ployer has no way in which to determine whether this man 
really does represent his employees or not. The bill gives | 
him the right to go to the Board and say, “I want to know 
who is the bargaining agent for my employees.” [93 Cong. | 
Rec. 3954, 2 Leg. Hist. (1947) 1013.] 


See also the remarks of Senator Ball, 93 Cong. Rec. 5146, 2 Leg. Hist. 
| 
(1947) 1496./2 The Board, in refusing to hold that an employer is under 


“an absolute duty to accord recognition . . .” in such cases, is clearly not 


acting contrary to the policy of the Act. 


The Union next asserts (p. 22) that its claim of majority status “need 
not rest on cards alone” because here “the employees who signed the - 
cards . . .”” commenced picketing. It is true, as the Board and courts have 
held, that picket line involvement of unit employees is relevant in assessing 
an employer’s “bad faith doubt.” See, e.g., Smith Transfer Co., 100 
NLRB 834, 836, n. 11 (1952), enforced, 204 F.2d 738 (C.A. 5, 1953); 
N.L.R.B. v. Comfort, Inc., 365 F.2d 867, 876-877 (C.A. 8, 1966); 
N.L.R.B. v. Preston Feed Corp., 309 F.2d 346, 350-351 (C.A. 4, 1962). 


10The Act also makes clear that certification carries with it special privileges not 
accorded unions which have been recognized voluntarily or pursuant to a bargaining 
order: e.g., protection for 12 months against the filing of new election petitions, either 
by rival unions or by employees seeking decertification (Section 9(c)(3)); protection 
for a reasonable period, usually one year, against any disruption of the bargaining rela- 
tionship based upon claims that the union has lost its majority status; protection 
against recognitional picketing by rival unions (Section 8(b)(4)(C)); and freedom from 
the restrictions placed on work assignment disputes by Section 8(b)(4)(D), and on 
recognitional and organizational picketing by Section 8(b)(7). See General Box Co., 
82 NLRB 678, 682 (1949). 
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Nonetheless, as the above and related cases show,/! the Board is not com- 


pelled to accept this evidence as dispositive of bad faith doubt. 


CONCLUSION 
For the reasons stated, it is respectfully submitted that the petition 
to review should be denied. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
FRANK H. ITKIN, 2 
MICHAEL F. ROSENBLUM 
Attorneys, 


National Labor Relations Board. 


June 1969. 


11 The Union, in its brief (p- 22) also cites N.L.R.B. v. American Aggregate Co., 

305 F.2d 559, 561 (C.A. 5, 1962) and N.L.R.B. v. Barney’s Supercenter, Inc., 296 
F.2d 91, 94 (C.A. 3, 1961). In American Aggregate, the court noted that an employer 
“may not with impunity stop all negotiations with a union that has been certified . . . 
merely because some doubt as to majority status has arisen.” In Barney’s Supercenter, 
the court regarded the employees’ strike as “another factor” in establishing a “demand 
for recognition.” Cf., NZ.RB. v. World Carpets, 403 F.2d 408, 411 (C.A. 2, 1968), 
where the court noted the “alternative contention that any reasonable doubt respond- 
ent might have had was dissipated by the strike and the picketing . . .” 


